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THE STORY OF THE UTILITY BOSS 
WHO LIKED COFFEE! 





) Amos Watts, hot tempered pres- ing to help my business! Any one of those elec. 

ident of the North-South Utility tric Silex models adds a bunch of KWHs to the 

Company, was a coffee worshiper load. We’ll sell’em the idea of good coffee—elec. 

—8 or 10 cups was his daily tric coffee—and add plenty of KWHs on the line.” 

minimum. And heaven help the 

cook if the coffee wasn’t good. 

(Which happened all too often!) New displays blossomed in the Company’s 

Mrs. Watts got pretty tired of fireworks for Main St. windows. They were 

breakfast nine mornings out of ten. Decided filled with electric Silex Glass 

they’d have perfect coffee a// the time, or know Y\| Coffee Makers—all the differ. 

the reason why. She found the answer in a shiny d ent models, using an average 

new Silex Glass Coffee Maker. And peace of 87 KWH each a year. Bill 

reigned serene in the Watts household. enclosures played up coffee... 

: Z bill posters, newspaper adver- 

BUT THAT'S NOT THE WHOLE STORY! Z tisements—the promotion push 

Mr. Watts was pretty shrewd. When it came to of the Utility went smack be- 

increasing the load on the lines, Amos Watts’ hind good coffee—electric coffee! Local coffee 

mind was a meter that never stopped turning. firms got on the band wagon... grocers, too. 

“Good coffee 2 days run- The whole section got hipped on good coffee... 
ning—what’s happened in and found out the only 
this house?” beamed the “& way to have it every 
lord and master. “Bought a - ' time was to make it 

Silex,” cooed his wife. Auto- electrically in a Silex g 


Things sure started in the office that morning! 


matically Amos Watts’ nim- Glass Coffee Maker. 
ble mind began to function. AND Boy—how the 
“Good coffee! That’s go- load reacted! 








MORAL: Push Silex Electric models. > What can we do to help you 


. tie in Silex Glass Coffee Makers 
Women know them and like them— with yoxr promotion plans? We 


and your load is bound to go up. have posters, billboard designs, 
suggested window displays, bill 
a stuffers... plenty of good pro- 
THE “DELRAY,” Electric Silex, is but one motional material all keyed to- 
of many popular models in the Electric gether to help you increase your 
Silex line. 8-cup size, black trim, $4.95. load. Write us. . . today. 
10-cup size, $5.45. It’s a good model to 
feature. 


Pyrex Brand Glass Used Exclusively. 
Upper Bow! Handles. 








ADE MARK REGISTERED VS BAT OFF. 


THE SILEX COMPANY .. . HARTFORD, CONNECTIC 
Creators of the Glass Coffee Maker Industry 
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fas Companies Approve 


JARBER REGULATORS 


Why do so many Gas Companies recommend the use of genuine Barber 
essure Regulators? Because, in a control device so important to safety and 
el economy, the public service utility feels a high degree of responsibility 
ards the customer. Gas companies know that Barber Regulators, like other 
arber products, have a long record of reliable performance. 


Barber Regulators are of proved design and construction, highly responsive 
to pressure variations. Only the most durable materials, capable of continuous 
service, are used. Bronze bodies, brass operating parts, phosphor bronze springs, 
fine sheepskin diaphragm. The greatest regulator value you can obtain, Barber 
is also styled to harmonize with modern appliance design. YOUR customers will 
appreciate Barber advantages. 


Ask for current 
Catalog and Price 
List on Barber 
Conversion Burn- 
ers, Appliance 
é, Burners and Reg- 
— by A. ulators. 
. A. Test- : 
pe Laboratory. 
Sizes 4%” up. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


3ARBER oncssune REGULATORS 


ber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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Write for Systems Bulletin No. 
1l4—“The Elliott System for 
Public Utilities”. No charge— 
no obligation. 


ELLIOTT ADDRESSING 
MACHINE CO. 
157 Albany Street 
Cambridge, Mass. 


a 
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ee 
Only Machine of Kind at Citizens 


Bill Printing and Addressing Machine Serves Thirty Plants 





An Elliott bill printing and; As the Central Billing Office 
addressing machine, first of its| prepares the 800,000 bills annual- 
kind in the world, was recently |ly needed by thirty of our plants, 
installed in our Central Account-|you can imagine how busy this 
ing Office at Washington, Pa. And|masterful machine must be. 
the machine is as “smart” as its} More about The Machine. Due 


name is long. | to its presence, or rather its per- | $9 


Here’s what The Machine does | formance, the new equipment al- 
simultaneously: Completely prints | lows a considerable reduction in 
bill forms addressed in three po-|the cost of printed forms, to- 
sitions on each side; prints meter | gether with a labor savings in 
reading and due dates; and adver-| addressing the customers’ bills. 


Peu_yp_eaa 


VAVAAA TC 88 


Earl John stands at the “finishing line” of the only machine of its kind 
—a combination billing and addressing machine. In the background are 
Jane Weirich and Gladys Lindley. 


tising matter or lists of collection For the record, the following 
offices. are the water companies whose 
The bills-to-be are at first one} bills are prepared by “metal me- 


practically endless ribbon of card-| chanic”: Bangor, Berwick, Cana-| "7 


board that is fed the Machine} wacta, Citizens, Clark’s Summit, 
from a drum. As the Only One| Dennison, Dorchester, Glendale, 
of Its Kind addresses, prints, etc.,| Hallstead, Hyde Park, Marion, 
it also punches the binding hole| Monongahela City, Moundsville, 
in the Office Ledger Stub sec-| Mountain City, Mount Jewett, 
tion and perforates lines between | Myerstown, Northumberland, Ohio 
the Cashier’s Coupon and the|Cities, Osceola, Palmyra, Ramey, 
Consumer’s Receipt sections of|St. Marys, South Pittsburgh, 
the forms. Spring, Uniontown, Vandergrift, 
Mechanical Magi Waynesburg, Westmoreland, White 
, 7 : Deer Mountain and Williamsport. 
Final operation of this me- 


chanical Magi is to cut the com-| 

pleted form to its exact size. It} It seems_th 
can do the entire operation to| woman 

3000 bills in one hour, starting, for 3 

with the endless cardboard ribbon | . 

and finishing with the bill as you 

know it. 
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Pages with the Editors 


HE opening article in this issue is written by 

one who needs no introduction to those in- 
terested in public utility regulation. JEROME 
N. Frank, born in New York and educated at 
the University of Chicago (Ph.B., ’09; J. D., 
12) has been prominently identified with busi- 
ness regulation virtually since the New Deal 
came to Washington. 


PREVIOUSLY a member of the New York Bar, 
he became special counsel for the RFC in rail- 
way reorganization matters in 1935. He was 
appointed a member of the Securities and Ex- 
change Commission in December, 1937, and be- 
came chairman of that board to succeed James 
M. Landis in May, 1939. 


CHAIRMAN FRANK in this article contends 
that the SEC is not bent upon limiting rightful 
jurisdiction of the state regulatory commis- 
sions in the financing of local operating utili- 
ties. He analyzes in some detail the contrary 
suggestion made by a previous contributor to 
Pusiic UTiLitirs FortTNIGHTLY. CHAIRMAN 
FRANK writes this article in the interest of 
maintaining and preserving cordial relation- 
ships between the SEC and the state utility 
commissions. 


* 


A’ these lines were written, the lower house 
of Congress was struggling with the prob- 
lem of whether industries might deduct from 
their income taxes an allowance for amortiz- 
ing plant facilities constructed for national de- 
fense purposes. This problem is one which 
mostly affects aircraft, munitions, and other 
specialized industrial plants which may be- 
come useless when and if the rearmament pro- 
gram is completed. Public utilities will prob- 
ably have to expand their plant, also; but such 
facilities will doubtless continue in service, at 
least partially, when the rearmament crisis has 
passed. Yet, there have been similar situations 
in by-gone years which led to a troublesome 
regulatory controversy over “excess capacity.” 
The regulatory record along this line has been 
far from consistent. 


WE all remember the old joke about the 
stern parent who told the maid to see what 
little Freddie was doing in the back yard 
and to tell him to stop it. Our poor old eco- 
nomic system of private enterprise has been 
experiencing quite 2 good deal of little Freddie’s 
kind of luck during recent years at the hands 
of governmental investigators. The recent 
quarrel between the FCC and RCA over 
alleged premature television is a case in point. 


AUG. 29, 1940 


JEROME N. FRANK 


Codperation between Federal and state regula- 
tory commissions must not suffer from inaccu- 
rate charges. 


(SEE Pace 259) 


ONcE upon a time the critics of big business 
charged it with the crime of suppressing in- 
ventions in order to keep investment in obso- 
lete plant from being written off. “Pigeon- 
holing patents” was a favorite expression with 
the reformers of the twenties. Now the profit 
system is being accused of trying to rush ahead 
too far and too fast along the route of techno- 
logical development. 


Some weeks ago, Senator O’Mahoney of 
Wyoming, a well-meaning liberal if there ever 
was one, introduced a bill to levy a tax on the 
introduction of machinery that would displace 
human employment. And now the FCC 
frowns upon the sale of television sets to the 
public because it does not believe that there is 
a sufficient amount of engineering agreement 
amnong the television manufacturers to permit 
putting television on the market at this time. 


» 


UBLIC utility operating companies have had 
P ‘similar regulatory experience during the 
last two decades. Back in the splurging twenties, 
when day laborers were paying $10 for silk 
shirts, and everybody was in the stock market, 
utility companies in many cities thought they 





August 29, 1940 Public Utilities Fortnightly 





— 


RILEY STEAM GENERATING UNIT 


Installed in the plant of 


A Large Texas Utility 


' 
ae) 





250,000 Pounds of Steam per hour. 975 lbs. Steam 
Pressure. 910° F. Steam Temperature. 


Riley Boiler, Superheater, Steam Temperature Control, 
Economizer, Air Heater, Water Walls, Steel Clad 
Insulated Setting. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
8T. LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNEES - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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8 PAGES WITH THE EDITORS (Continued) 


could see good times far enough ahead to lay 
out a considerable amount of money for new 
plant. 


WHEN the crash came, and the industrial load 
nose dived for gas and electric companies, and 
telephone subscribers began dropping off the 
lines like overripe apples, there were regulatory 
commissions which lectured the utilities for 
not having enough intuition to foresee the hard 
times that came with the drooping thirties. One 
commission, in a celebrated telephone rate 
case, actually excluded a substantial part of a 
telephone company’s plant investment from 
“property used and useful” in estimating the 
rate base on the ground that it was “excess 
capacity.” 


Birt by bit, the utility demand came back until 
it now exceeds the 1929 level. But long before 
this the popular tune has changed and public 
authorities, notably in the Federal government, 
have lectured the utilities for not investing in 
new plant facilities. 


AND so the cycle turns and we shall probably 
never reach a time where business executives 
will conduct their affairs to the satisfaction of 
everybody, inside or outside of the Federal 
government. We don’t know what all this 
proves, unless it amounts to unnecessarv cor- 
roboration for the old axiom that regulatory 
hindsight is invariably better than managerial 
foresight. 


I N the modern treatment of depreciation ac- 


counting we have a regulatory problem 
which requires all the prophetic skill of a sev- 
enth son of a seventh son, in addition to a 
mighty good background in accountancy and 
engineering. Determining, years in advance, 
just at what time various property units will 


BERNARD S. RODEY, JR. 


How can we figure depreciation on property 
that is “fired” rather than retired? 


(SEE Pace 272) 
AUG. 29, 1940 


become obsolete or useless from deterioration, 
and the making of allowance for interest on 
reserves, and so forth, are major headaches 
for commissioners and executives alike. 


IN this issue we present an unusual discussion 
of practical difficulties surrounding the regu- 
latory treatment of depreciation accounting for 
utilities. BERNARD S. Roney, Jr., author of this 
article, was educated at the public schools in 
Albuquerque, N. M., Mercersburg Academy, 
and the United States Naval Engineering 
School. He has also completed courses in ac- 
counting and business administration at Pace 
Institute, and recently received a degree of 
Doctor of Juridical Science from New York 
University Law School. 


THIs seems to make Mr. Roney a “triple- 
threat” man—engineer, accountant, and lawyer, 
all rolled into one. His present post is that of 
associate controller for the Consolidated Edi- 
son system of New York city, an organization 
with which he first became associated in Janu- 
ary, 1921, as senior field engineer for the former 
New York Edison Company. 


¥ 


HE article dealing with utility rate of re- 

turn analyzes the recent decision of the IIli- 
nois Supreme Court in the Peoples Gas Light & 
Coke Company Case, involving Chicago gas 
rates, and was written by the attorney who 
represented the Illinois Commerce Commission 
in that proceeding, Harry R. BoorH. Mr. 
Booth is assistant attorney general of the state 
of Illinois. 

a 


MONG the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


CoMPENSATION from tolls to exchange for 
telephone toll calls originating or terminating 
at a telephone exchange should relate to the 
use of the local switchboard, operators, sub- 
scriber lines, and equipment used, said the Min- 
nesota commission in denying an application 
by a telephone company for increased rates. 
(See page 129.) 


THE United States Circuit Court of Appeals 
discusses the various grounds for approval of 
the transfer of a public utility’s properties and 
assets within the purview of the Federal 
Power Act. (See page 153.) 


Tue Federal Communications Commission, 
in denying an application for a rehearing of its 
action granting a radio station construction 
permit, discusses the various factors considered 
in granting such a permit. (See page 158.) 


THE next number of this magazine will be 
out September 12th. 


Mae ClhiZo0- 
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HERE will you turn to get the most 
typewriter for your money, if not to the 
manufacturer who builds more type- 
writers than any other? Where can you be sure of 


peak quality and value, if not in the typewriter on 





which more people write than on any other kind? 
That means the Remington—latest development of 
which is the New De Luxe Noiseless. This is the 
light-footed, silent-running, long-wearing — type- 
writer which gets its quiet stamina from perfectly 
balanced engineering. Favorite of thousands of 
business men and women as standard equipment, 
this typewriter, like any Remington you may buy, 
will prove this proposition: Remington typewriters 
are as good as you think and cost no more than any 


other! 


Typewriter Division 
Remington Rand Ine. 
BUFFALO, NEW YORK 
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ACCEPTED- ifSerenvascer 


Engineering executives purchase equipment on demonstrated performance. That's why en- 





gineers in every conceivable industry purchase Vulcan and the reason why Vulcan was sold| 


in forty-three states, every Province of Canada, Porto Rico, Territory of Hawaii and eleven) 
foreign countries during the past year. The following partial list of representative contracts 
for 1939 demonstrate the popularity of Vulcan among engineers in every type of industry 
who have taken the time to investigate the reasons for Vulcans rugged dependability. 
Many of these contracts are repeat orders, real evidence that Vulcan gives highest satis- 


faction. 





Socony Vacuum Oil Co East St. Louis, Mo. Container Corporation of America 
Town of Albion Ibion, Indiana Circlesville, Ohio 
Pairpoint Corporation.......New Bedford, Mass. Commodore Perry Housing Project. ..Buffalo, N. Y. 
Charleston Navy Yard.. Charleston, S. C. DeKalb State Teachers College 
U. S. Naval Academy Annapolis, Md. United States Shoe Corp.... .»N 
Metropolitan Life Insurance Co....New York City The May Company -Cleveland, Ohio 
Park Chester Housing Development United States Naval Hospital...San Diego, Calif. 
Griesdieck Western Brewery Belleville, Ill. Frankford Arsenal Philadelphia, Penna. 
Minot Normal School Minot, N. D. Central Park Pumping Station Chicago, Ill. 
Southland Paper Mills Lufkin, Texas Virginia Public Service Co Hampton, Va. 
Bethlehem Steel C Leb , Penna. Atlas Powder Company Atlas, Mo. 
Norfolk Navy Yard Norfolk, Va. City of Fairmont Fairmont, Minn. 
Fairmont City Light Co Fairmont, Minn. Froedtert Grain and Malting Co..Milwaukee, Wis. 
Evenson and Levering Company....Camden, N. J. Sonoco Products Company Garwood, N. J. 
Socony Vacuum Oil Company Brooklyn, N. Y. Sheridan Brewing Company....Sheridan, Wyoming 
City of Bellefontaine Bellefontaine, Ohio City of Fort Collins Fort Collins, Colo. 
Gallinger Hospital Washington, D. C. Ingenio Riogaila....Buenaventure, Columbia, S. A. 
Colorado State Agricultural College South Carolina Electric and Gas Co....Parr, S. C. 
Fort Collins, Colo. American Woolen Company Fulton, N. Y. 
Navajo Agency Ft. Defiance, Arizona Keystone Public Service Company.Oil City, Penna. 
Victor Chemical Company....Mt. Pleasant, Tenn. Alabama Power Company Chickasaw, Ala. 
McChord Field, U. S. Army....Ft. Lewis, Wash. Pennsylvania Power and Light Co. 
B. F. Goodrich Company : Clarksville, Tenn. Harrisburg, Pa. 
Canadian National Railways.Winnipeg, Man., Can. Holyoke Gas and Electric Co.....Holyoke, Mass. 
Carnation Compny Sherbrooke, Suebec, Can. Durkee Famous Foods Chicago, Ill. 
Alexandria Steam Generating Co...Alexandria,Va. Blanton Company St. Louis, Mo. 


South Porto Rico Sugar Company Continental Diamond Fibre Co..Bridgeport, Penna. 


Santa Domingo, Dom. Rep. > P 
George Ziegler Company Milwaukee, Wis. Westinghouse Electric and Manufacturin 


Atlas Powder Compan Stamford, Conn. : - ‘ Company, Lima, Ohio 
Colorado State Capital Denver, Colo. Libby, McNeill and Libby Chicago, Ill. 
Hercules Powder Company........Hercules, Del. Vanadium Corporation Colo. 
U. S. Military Academy West Point, N. Y. Philadelphia Electric Company....Chester, Penna. 








Vulcan Soot Blower Corporation does not of service, making unnecessary frequent serv- 
build down to a price. Vulcan builds into their icing—and when service is required, skilled 
equipment thirty-seven years of experience; field engineers on their rounds, offer it gladly 
build by highly skilled engineering and plant to maintain your Vulcan equipment in top 
personnel of long service, using the highest condition. Ask the Vulcan Sales or Field En- 
type material that hard exacting service has gineer WHY Vulcan MUST build into their 
demonstrated is the most practical for its equipment the most rugged, trouble free, 
purpose. The result is trouble free, long years lowest maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
Kak k kK keke Ke KKK KAKA kK Kk kk Kw 
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Emmett F. CoNNELY 
President, Investment Bankers 
Association of America. 


JouN M. Corree 
U. S. Representative from 
Washington. 


STATEMENT 
The United States News. 


J. A. Kruc 
Chief power engineer, Tennessce 
Valley Authority. 


Harocp L. Ickes 
U. S. Secretary of the Interior. 


WENDELL L. WILLKIE 
Republican presidential nonunee. 


SipNEY HILLMAN 
Member, National Defense Ad- 
visory Commission. 


CarL ACKERMANN 
Dean, Columbia University 
School of Journalism. 


EpitorIAL STATEMENT 
Nation’s Business. 


Rosert M. HutcHINs 
President, The University of 
Chicago. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOonrTAIGNE 





“Today our greatest unpreparedness is our state of 
mind as a nation.” 


¥ 


“We in the state of Washington are sold on public 
ownership of power.” 


¥ 


“As a political instrument, radio is becoming of greater 
5 z 
and greater importance,” 


¥ 


“We have hardly scratched the surface to find out the 
real value of electricity to the farmer.” 


¥ 


“Newspapers and politicians should be more discrimi- 
nating in their use of the epithets ‘dictator’ and ‘dictator- 
ship.’ ” 


¥ 


“Any President of the United States who tried to turn 
TVA back to the private utilities would be extremely 
unrealistic.” 


¥ 


“Labor does not have to be asked to defend the Ameri- 
can, democratic, free way of life. Our nation can always 
depend on labor to do its share.” 


¥ 


“A strict interpretation of the Fair Labor Standards 
Act as applied to newspaper workers would be an intru- 
sion of government into the field of liberty.” 


* 


“Every year has its new bug that threatens to devastate 
the land unless the Department of Agriculture receives 
a few hundred thousand dollars extra to mobilize against 
the invasion.” 


ge 


“We are accustomed to saying in the same breath that 
the government must let economic activity alone and that 
it must see to it that the particular economic activity ia 
which we are engaged prospers.” 


12 
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N IDEA 
BECOMES A REALITY + + 


In your office—as in nearly every office—almost every department 
head and supervisor has at least one idea which, if wisely devel- 
oped, might reduce certain office costs immediately. 


To help your business profit from these ideas, Burroughs representa- 
tives offer their experience and technical knowledge of machines, 
Ideas Are Worth Money! applications and procedures for lowering office costs or meeting 


A recent analysis revealed that the tech- changing business conditions. 

nical knowledge and assistance of a P - . op epee 
single Burroughs representative had As our representative counsels with yours, they discuss possibilities, 
enabled a few department heads and 
supervisors to save for their employers a 
a total of $253,500 annually in the cost another good idea becomes a reality. 
of accounting and statistics. 


evolve a solution, estimate the savings for your consideration—and 


. . . > — ’ : : 
This ennouse te Gy veins al a eon Eager to capitalize an idea? Call Burroughs—there’s no obligation. 


profit of 5% on a gross sales volume of 


more than five million dollars! BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICHIGAN 
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14 REMARKABLE REMARKS—( Continued) 


M. J. GoRMLEY 
Executive Assistant, Association 
of American Railroads. 


WitirAmM B. BANKHEAD 
U. S. Representative from 
Alabama. 


[Excerpt from statement by Na- 
tional Executive Committee of 
the Socialist Party. 


EpITORIAL STATEMENT 
Industrial News Review. 


Putte D, REED 
Chairman of the board, General 
Electric Company. 


FRANKLIN D. ROOSEVELT 


Epitor1AL STATEMENT 
Traffic World. 


FreDA KIRCHWEY 
Writing in The Nation. 


“One of our difficulties now is public hysteria as to 
transport’s part in preparedness. . . . Protection from 
well-meaning but unknowing friends is one of the great 
needs of the railroads.” 


¥ 


“Tt is too much to hope that there will ever be infallibil- 
ity in the arena of political action and the American 
people fully understand the fairness and justice of that 
statement.” 


¥ 


“Tt is precisely because we see in Fascism a product of 
a dying capitalism which can no longer maintain its eco- 
nomic equilibrium that we declare the only effective fight 
against Fascism in general is the fight against that which 
has produced, it—a declining capitalist order.” 


¥ 


“The current world crisis, which has come home with 
a bang to the United States, should have at least one 
beneficial effect—and that is to discourage the proponents 
of certain costly, unnecessary, and highly dubious politi- 
cal schemes. One such scheme is the St. Lawrence river 
project... .” 


¥ 


“Again and again we have seen that even in capable 
and public-spirited hands, the public must sooner or later 

. suffer from government ownership’s inefficiency, in- 
ertia, and complete lack of the profit motive’s driving 
urge to find better and cheaper ways to do the job and 
to enlarge the service.” 


” 


“The United States is the greatest industrial nation 
in the world. Its people, as workers and as business men, 
have proved that they can unite in the national interest 
and that they can bring together the greatest assembly 
of human skills, of mechanical production, and of na- 
tional resources, ever known in any nation.” 


¥ 


“There is no need for the government to take over any 
of our resources [in preparation for national defense], 
but only to let contracts to business men on a moderately 
profitable basis, to exact from labor reasonable conces- 
sions as to hours of labor, and to put in charge of the 
program men of ability who know the needs and are not 
moved by politics or demagoguery.” 


¥ 


“Naturally, it is to be hoped that the campaign will be 
free from the filthier sorts of political attack; rowdyism 
in a year of solemn decision is demoralizing and a little 
disgusting. I hope, too, that New Dealers will stop pre- 
tending Willkie was nominated solely as the result of a 
Wall Street putsch when it is obvious he came in on the 
wave of a most unprecedented public demand.” 
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they match the characteristics of the pipe! 


Once the pipe or tubing for any special piping system has been 
determined, Grinnell Welding Fittings may be selected to match 
exactly in weight, thickness and temperature-pressure ratings! 
In any size from 34” to 24”, they’re made for economical welding, 
stronger joints. Only butt-welds needed . . . welding faces properly 
beveled .. . outlets extruded by exclusive process. Write for com- 
plete catalog, “Grinnell Welding Fittings.” Grinnell Co., Inc., 


Executive Offices, Providence, R. I. Branch offices in principal cities. 


WELDING FITTINGS BY GRINNELL 


whenever PIPING is invoiveo 
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Recent Installations Prove 
THERE’S A C-E STOKER 
FOR EVERY NEED 


This cross-section of recent business shows the 
extensive scope of C-E’s line of stokers, the most 
complete offered by any manufacturer. These 
seven basic designs cover all types of stokers in 
general use today. They cover the complete range 
of boiler capacities from 20 rated hp up to the 
largest for which stoker firing is practical. » » » 
The highly satisfactory performance of C-E 
Stokers and their low maintenance records are 
indicated by the fact that nearly 50 per cent of 
both past and current contracts covering the long 
established types represent repeat business. » » » 
The only problem of the C-E Engineer is to as- 

certain the type of stoker best suited to your C-E CHAIN GRATE STOKER 





recently installed in the plant of a large 


particular needs, because he has at his command soap manufacturer to fire a C-E Boiler, 
every type of stoker. Type VA. Capacity, 50,000 Ib of 


steam per hr; design pressure, 425 
Ib. Coal used is Kentucky bituminous, 


“=C-E TRAVELING GRATE STOKER 


Two of these were recently ordered by: 
public utility company in Pennsylvania t 
fire C-E 3-Drum Boilers. Capacity, 185,00 
Ib of steam per hr; design pressure, 142 
Ib; total steam temperature, 930 F. Cod 
used is river anthracite or No. 4 buckwheit 
This will be the largest traveling grit 
stoker ever built. 


C-E SKELLY STOKER 
recently installed by an Ohio manu 
facturer to fire a C-E Premier Boiler, 
Capacity 7000 lb of steam per hs 
ating pressure, 100 Ib. Coai u is 
Ohio bituminous. 


aS i fe) i The wide range of sizes of C-E 
og JOEL ID oe PD Cie Stokers is suggested by these two 
y id installations. This large stoker has 








| a grate area of 586 sq ft, weighs 

wr ty 215,000 Ib and will burn 28,000 lb 

a uy ae of coal per hr. By contrast, the 
smaller stoker above has 33 sq ft 

of grate area, weighs 6,900 lb and 

will burn 1,000 Ib of coal per hr. 


eel 
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ver 16,000 C-E Stokers have been install- 
to serve 4,500,000 rated boiler hp 


C-E LOW-RAM STOKER 


One of three recently ordered to fire HRT 
boilers in the central heating plant of a 
new housing project. Capacity, 9500 lb of 
steam per hr; operating pressure, 100 Ib. 
Coal used is Eastern bituminous. 


C-E MULTIPLE RETORT STOKER 


recently ordered for a northern New York 
knitting mill to fire a C-E 3-Drum Boiler. 
Capacity, 50,000 lb of steam per hr; design 
pressure, 400 lb; total steam temperature, 
490 F. Coal used is Eastern bituminous. 





2 C-E TYPE E STOKER 


recently installed in a Southern 
cotton mill to fire a C-E 3-Drum 
Boiler. Capacity, 20,000 lb of steam per 
hr; design pressure, 225 Ib. Coal 
used is West Virginia bituminous. 


C-E SPREADER STOKER 


recently installed in a Minneapolis 
ublic building to fire a C-E Boiler, 
ype VUZ. Capacity, 32,000 Ib of 
y steam et design pressure, 
160 Ib. Coal used is Illinois bituminous. 
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COMBUSTION ENGINEERING CO., INC. 
200 MADISON AVENUE, NEW YORK, N. Y. 


CANADA: COMBUSTION ENGINEERING CORPORATION, LTD., MONTREAL 


C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL 
SYSTEMS AND STOKERS; ALSO. SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 
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Good engineering, proven materials, and con- 


© power line built according to that fornia is 
certain to be reasonable in cost and tops in per- 
formance. 

A.C.S.R. combines in one conductor light weight, 
high strength, resistance to corrosion and high elec- 
‘trical conductivity. The soundness of the A.C.S.R. 
principle and A.C.S.R. engineering standards are 
being continuously confirmed on thousands of miles 
of line. Some of these lines have been in service 
over a quarter of a century. 

Atuminum Company oF America, 2134 Gulf 
Building, Pittsburgh, Pennsylvania. 


minum Cable Steel Reinforced 
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SAVE MONEY WITH VARI-TYPER 


Many Utility Companies are saving money by using the Vari-Typer 
.-.+ the composing Type Writer with changeable faces and spaces. 
This compact office machine reduces composition and printing costs 
for rate schedules, office forms, bulletins, booklets, folders, etc., 
for either mimeograph or offset reproduction. Investigate the sav- 
ings possible on all your required printing. 


WRITE TODAY for new demonstration portfolio, “How Utility 
Companies are Saving Money with Vari-Typer’” with actual samples 
of work produced. 


RALPH C. COXHEAD CORPORATION 


Manufacturers of Vari-Typer 


333 Sixth Avenue New York, N. Y. 








Public Utilities Fortnightly—The review magazine of current 
opinion and news relating to Public Utilities. Conducted as an open 
forum for the frank discussion of both sides of controversial utility 
questions. Issued every other Thursday—26 numbers a year—Annual 
subscription $15.00. 














Sangamo Meters 
in — and ae 
Mounting $ 





Sangamo modern me-— 

ters, whether singlephase 

watthour meters—com- , 
bination singlephase watthour meters and time- , 
switches, with either single or two-rate regis- 
ters—or two-element watthour meters—all are | 
designed for modern "A" and "S" mountings. | 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 
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TIME AND MONEY 
SAVING FEATURES IN 


Rrikatb 
PIPE VISES 


Although conventional in: design, every 
RipeiD> Pipe Vise brings your workmen 
plus values in handiness and efficiency, 
combining many extra features for 
quicker, easier work. All types have handy 
pipe rests and pipe benders. Yoke vises are 
equipped with “No-Mar” jaws to protect 
nickeled pipe from unsightly scratches. 
Oil-can and dope-pot holders on post vises 
—tool trays on vise stands put everything 
within easy reach to save a workman's 
time—at so much per hour. RIBGID Vises 
with strong special malleable frames and 
highest quality tool steel jaws give you 
more years of economical service. 





Yoke vises available in bench, post, kit, 
stand and Tri-Stand patterns; chain vises 
in bench, post, stand and Tri-Stand patterns. 
Capacities 4%” to 8”. You'll find RIBaID 
Pipe Vises a thrifty investment of your 
Company’s money. Ask your Supply House 
today. 


THE RIDGE TOOL CO., ELYRIA, OHIO 


MAKERS OF THE FAMOUS RIB&ID WRENCH 
SUES rire roots 
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HAIL 
DITTO D-44! 


PUBLIC UTILITY COMPANIES 
LIKE THIS MODERN HI-SPEED 
IQUID TYPE DUPLICATOR 


Public Utility companies everywhere are finding 
his new, electrically-operated, liquid type dupli- 
ator a boon to their operating efficiency. It gets 
out copies of their financial and operating reports, 
rate schedules, specifications, engineering draw- 
ings, service orders, factory orders, forms and other jobs 
with amazing speed, convenience and economy. Whole 


operations are speeded up and made more efficient. Ditto Sn C. 


This machine uses no stencil, no type, no ink. It repro- 2215 W. Harrison St., Chicago, Ill. 
duces 300 and more copies from one original, at a 70-a- Gentlemen: 4 
ninute clip, in one to four colors, 6c for the first 100 copies, tary of your re “Cop i 
¢ thereafter. Masters can be used repetitively—excellent 
lor accumulative reports. 


-=--= MAIL TODAY TO 





Get more facts about this new duplicator and its many 
uses in the Public Utility field. Write for ““Copies—Their 
Place in Business.” No obligation, of course. 
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41,835 


Ofc nes Small Diameter Building 


88% Obsolete | Wires Offer Big Op- 
portunity to Cash In on 





the Need for Rewiring... 





rge A nationwide survey (reported in the May issue of 
Motels Wholesaler's Salesman) clearly shows the number of 
electrically obsolete buildings in the country. We give 
you here a few outstanding examples. You can be sure 
95% Obsolete that all the rest—apartment buildings, factories, other 


types of commercial properties, hospitals and other in- 


22, ai0 stitutions—are in a similar state of electrical obso- 


‘gma 





a\\ lescence. 


naeels 


CRESCENT SMALL DIAMETER BUILDING WIRE, in 7 
both types SN Synthetic Insulated and RHT Rubber In- ih. 
sulated, is your answer to this urgent need for rewiring— J 


a tremendously profitable market waiting for you to 


98” Obsolete 





crack open. Write direct to us or your nearest CRES- 
TE CENT representative for full information as to sizes 

available, current carrying capacities and the advantages pakag 
of rewiring with CRESCENT SMALL DIAMETER BUILD- 
87% Obsolete | ING wire. ; e ph 
lona 
ooth, 
By fre 
k tl 





eSsiv 


75% Obsolete , tes 


ercan 











All types of Building Wire and ali kinds of Special Cables to meet A.S.T.M., A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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Horizontal cross-section of a smooth reflector. 
light rays are reflected back through the lamp 


stem, creating excessive temperatures. 


When electric-service companies 

first installed Form 79 street- 

lighting luminaires five years 

ago, they confirmed our state- 

ment of “‘so per cent more light 

on the road.” And they reported 
at the spun-sealed design reduced globe 
rakage by 85 per cent. 


e photographs illustrate a recent, revo- 
ionary improvement. In ordinary, 
ooth, deep-bowl reflectors, radiant en- 
ty from the lamp filament is reflected 
k through the lamp stem—causing 
essive temperatures and resulting in 
rtened lamp life. G-E engineers recently 
frcame this serious high-temperature 





Cross-section of the new G-E ‘stepped’ re- 
flector. Light rays are reflected back to one 
side of the lamp stem— preventing overheating 
and premature lamp failure. 


problem by designing a reflector with 
vertical steps—steps that redirect lig 
rays to one side of the focal axis. Tes 
show that temperatures at the lamp ster 
are now 278 F cooler, and of course pre 
mature lamp failures are minimized. 


It is obvious that with this new steppe: 
reflector, maintenance, and therefore tota 
lighting costs, are again substantiall 
reduced. This widens your market fo 
profitable street-lighting installations. 


Your appreciation, as shown by you 
purchases, encourages this developmenta 
work which, in turn, enables you to increas 
your lighting revenue—and brings lastin; 
benefits to the communities you servd 





GENERAL @ ELECTRIC 
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- OUT... 


SAND RING’ 
... guards top of Disc Ball 
against Grit and Pipe Scale 


Grit and sand will deposit wherever there is little 
current .... as for instance in the pocket over the 
top of the Disc Ball. In line with Neptune's efforts 
toward greater sustained accuracy, the Sand Ring 
was introduced, back in 1926, to exclude such deposits 
and thereby prevent the scoring of the Disc Ball and 
its socket. 14 years experience prove that this simple 
device prolongs the initial accuracy of the Trident 
Meter at low rates of flow, and reduces the cost of 
repairs. Result... more revenue... lower 


maintenance cost. 


You can put a Sand Ring in your old Tridents, too. 
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YOUR cyeéz BILLS MAY BE GOING UP.. 
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3UT YOUR cyez COSTS CAN GO DOWN! 


S$ YOUR PRODUCTION LOADS grow 
Aven you're sure to spend 
more money for fuel. How 

much more depends largely on how 


well the equipment in your plant is 
insulated. 


The right types of insulation, 
properly applied, reduce heat losses 


. cut fuel costs . .. wherever they 
are used. And that is where the 
Johns-Manville Insulation-Engi- 
neering Service can help you. 





J-M Insulation Engineers eliminate 
every important source of heat waste 
in your plant. They help you choose 
exactly the right insulating material 
for every temperature and service 
condition . . . exactly the right thick- 
ness for maximum economy and 
efficiency. 

This service is available to you 
without cost. For full information, 
write Johns-Manville, 22 East 40th 
Street, New York, N. Y. 


i Johns-Manville INDUSTRIAL INSULATIONS 


FOR EVERY TEMPERATURE 


FOR EVERY SERVICE COND 


ITION 
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RIE HI-PRESSURE 


contact INDOOR SWITCHES 


Years of successful experience with Hi- 
Pressure contacts on outdoor equipment 
has proven their advantage and effective- 
ness. Their application to the Type 
“HPS” Indoor disconnecting switch 
shown above has resulted in much higher 
efficiencies along with easier operation. 
Concentrated contact area under high 
pressure assures a clean metal to metal 
contact at all times. 


All switch parts are non-ferrous, brushed 
and lacquered for appearance. Note that 
all switches have double blade construc 
tion for strength and rigidity. 











RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 





BUT WE'VE ' 
GOT RESEARCH 


.». SO what can 
E.T.L.do — 
for us? 


e E. T. L research and testing 
can be a valuable aid to utility 
research departments. It does 
not replace them. 


By taking advantage of E. T. 
L.’s extensive testing facili- 
ties, you can avoid heavy in- 
vestment in special equip. 
ment. You pay only for the 
service you use—do not have 
funds tied up in expensive, 
seldom used apparatus. 


Over forty years experience in 
testing has specially qualified 
us to handle competently most 
testing or research problems 
that may arise. 

a 


. and on new developments E. T. L. 
cooperates with the utility in providing 
an authoritative, independent check on 
new developments—new processes. 





We work with you to help you deter 
mine actual service conditions—then 
test against them. 


ELECTRICAL 
TESTING 
LABORATORIE! 


East End Avenue and 739th Stre‘ 
New York, N. Y. 
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“ INTERNATIONAL TRUCKS 
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NOW a/c line 


Bac REBAR, 


OF CAB-OVER-ENGINE 
INTERNATIONALS ! 


Here’s the New Model D-400 


ere is International’s brand-new cab- 
bver-engine truck—the D-400, styled to 
he minute and incorporating ideas from 
both smaller and bigger models in the 
ine to make the best all-around traffic- 
ype job on the street. 


Like all c.o.e. Internationals, the D- 
00 keeps its perfectly insulated engine 
nder the seat—a practical International 
eature. The engine is completely ac- 
essible and readily serviced. Load dis- 
tibution is the ideal 1/3-2/3, balanced 
mn front and rear axles and all four 
vheels. Behind the driver is maximum- 





load space and short-wheelbase maneu- 
verability. 


Now you can go completely INTER- 
NATIONAL in c.0.e. models. This new 
D-400, with its gross weight rating of 
16,200 lbs., fits in the broad middle range 
between the popular D-300 (13,200 Ib. 
g.v.w.) and the heavy-duty D-500 and 
DR-700 (18,800 lb. and 26,900 Ib. g.v.w.). 
Ask the nearby International dealer or 
Company branch about it. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 
180 North Michigan Avenue 





Chicago, Illinois 
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SAVE ALL THRE 





Kinnear Rolling Doors save valuable floor and 
wall space by coiling out of the way above the 
opening. They save time, by opening quickly, 
smoothly and easily all year long—snow, ice or 
swollen ground can’t get in their way. 


They save money, too. Their rugged, durable, all- 
steel construction and interlocking-slat design 
mean longer lasting, carefree service. When 
opened, they stay put—out of the way, out of 
reach. of damage by wind or vehicles. They will 
not sag, warp, split or 
pull apart. They give ex- 
tra protection against 
fire, are weatherproof, 


NEW ALL-STEEL RoL-TOP PROVIDES FOR 
ANY NUMBER OF LIGHT SECTIONS 


Here is an all steel upward-acting door that 
will not sag, warp, split or pull apart! It is 
weathertight, fireproof and practically wear- 
proof—advantages that are additional to the 
convenience, space economy, attractiveness, 
and provision for light which the sectional 
type of upward-acting doors provides. Built 
in any practical size. Easy and economical to 
install. 


Write today for a copy of Kinnear’s complete 
catalog on upward-acting doors. 


“ite RUNEAN Qonufasioring empany 


AVENUI 


and San Francisca, Cabifornia 


: 
PU60-80 FIELUS AVE! 
Factories: Columbus, Ohio, 


KINNEAR 


KINNEAR 
STEEL 
ROLLIN 
DOORS 


and present an all steel barrier against thiev 
intruders and rioters. 
Moreover, every Kinnear Rolling Door is espe 
cially built to exactly fit the individual require 
ments. This reduces installation, operating a 
maintenance costs. 
Kinnear Doors are built for any opening, i 
new or old buildings, with motor or man 
—. 

or all around door economy, you « 
depend on Kinnear’s » 
tionwide organization 0 
specialists in door prob 
lems. 


ILUMBI OHIO 
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P. U. R. QUESTION AS PLUNDH 


SHEETS oo 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
| and operating problems, as pre- 


| sented in the decisions of State and : 
Federal Commissions and Courts Line clearance for the FUTURE 


| in their investigations of public based upon the EXPERIENCE 
utility companies. of yesterday with the TECH- 
NIQUE of today. 














Ten questions and answers every 
two weeks—annual subscription 
$10.00. 


ASPLUNDH TREE EXPERT COMPANY 
Home Office SENKINTOWN, PA.. ogontz 3750 


PUBLIC UTILITIES pos holy em 


REPORTS, INC, Write for our Illustrated Booklet 


| 1038 Munsey Bldg., Washington, D. C. 5 | N E Cc. L E A R | N CG 


Send your order to— 























SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 
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ctograp com icating quipment being used by Customer Contact Clerk in Securing credit veri. 
fication from History records. Loud Speaking Equipment allows both hands of History Clerk free for 
handling necessary records while relaying information. 


IMPROVE YOUR 


CUSTOMER CONTACTS 


How rapidly can your Contact Clerks take 
care of service applications . .. bill ques- 
tions . . . complaints? 

How satisfactorily to your customer? ...Do 
your transactions pass the "peak load test"? 


Unless your Company has a perfect score on these questions you will 
want to know more about the Dictograph Customer Contact System. 


Specially designed Dictograph Intercommunicating Equipment for Con- 
tact Clerks provides instant entree to Credit, Meter Records, Service 
and Unit book information. Green and red signals bring back Credit 
approval or rejection,—swiftly . .. silently! Loud speaking Dicto- 
graphs for Credit and Service Clerks permit use of both hands for 
record references, enabling personnel to check records speedily and 
accurately during peak periods. 


Existing record facilities can be linked up to centralized Customer Con- 
tact Clerks by means of Dictograph. Applications, Duplicate Bills, 
Comparative Readings, High Bill Complaints, Discounts, etc., can 
be efficiently and speedily handled. 


May we have our Special Utility Representative call to discuss your 
problem with you .... no obligation. 


DICTOGRAPH SALES CORPORATION 
580 Fifth Avenue, New York 








—— 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 











Public Utilities Fortnightly 

















There’s Buy Appeal — 
In the Modern Design of 
NIAGARA 
GAS FURNACES 


HE eye-appeal makes a buy appeal in Niagara Winter 
T.. Conditioning and gravity units. Modern casing de- 
sign . . . concealed controls . . . copper chrome cast iron: 
or ... Toncan iron heat exchangers . . . the choice of belt 
or direct drive blowers with two-speed control . . . the ex- 
clusive Niagara summer-winter switch . . . combine with 
high efficiency and low prices to give you a furnace appreci- 


ated by home owners and builders alike. 


Write for complete information 


The Forest City Foundries Company 


2500 West 27th Street Cleveland, Ohio 
Established in 1890 
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ures, 
Valve 
for o 
vored 
Td! 
All Robertshaw products enjoy the great advan- wets 
tage of the work carried on constantly at the “Wm 
Robertshaw Research Laboratory, a laboratory — 
devoted exclusively to the development of im- & exten 
proved designs and production methods in the Se ‘ lines, 
field of automatic temperature control. at of th 

Robertshaw’s stainless steel Diastat — electric- conti 
welded, solderless, non-corroding—is a Robertshaw product throughout. Into ; 
it has gone the best that forty years of manufacturing experience—plus un- 
equaled research, product development and manufacturing facilities— provide. not th 


ROBERTSHAW THERMOSTAT COMPANY ff: 


YOUNGWOOD, PA. 





WOR 
OM GAS RANGES. This different | ‘i 
: salesmen how to increase their earnings but New ' 


Canag 


PR 
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...So they invested $40,000 more 
and gained a valve bargain 


A costly pipe line was recently installed involv- 
ing the purchase of valves running into six fig- 
ures. Valve bids were called. The Nordstrom 
Valve bid was approximately $40,000 more than 
for ordinary valves. The purchasing board fa- 
vored the lower quotations. 

‘Td like to see us choose Nordstroms, but $40,- 
000 is a lot of money. Maybe we had better save 
itand take a chance,” declared one of the officials. 
“H'm, there must be a good 

teason why Nordstroms are so 

extensively adopted for pipe 

lines,” commented a director 

of the company. “But,” he 

continued, “I think we can use 

the cheaper valves. They 

won't be operated more than 

once or twice a year, maybe 

not that often.” 


recommendations. “A single valve failure could 
cost us more than $40,000,” he commented. 
“Personal injuries as well as material losses can 
occur. Who will take the responsibility? Some 
of these valves won't be closed once in five years; 
then, no doubt, only for an emergency. A valve 
with exposed seats might corrode. Stuff can set- 
tle in the recesses, so it can’t close tightly. From 
my observation Nordstrom Valves will always 
open or close, no matter for 
how many years they are un- 
touched,” he declared. 


This set the officials to think- 
ing. They investigated. 


The result? Nordstrom won 
the order. Yet, even though 
the valves cost $40,000 more, 
the savings in upkeep and the 
safety insurance for decades to 


; : : It isn’t the price of a valve that counts ; a i 
Finally the Line Superinten- ee pte Al —a_— come will far offset this extra 
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MERCO NORDSTROM VALVE CO. 

CA Subsidiary of PITTSBURGH EQUITABLE METER CO. 
WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 
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Attilities Almanack 


2 AUGUST 2 


{ Telephone Asso. of Maine, New Hampshire Telephone Asso., and Vermont Telephone 
Asso. will hold joint meeting, Poland Spring, Me., Sept. 12, 13, 1940. 











q International Association of Electrical Inspectors, Southwestern Section, concludes 
convention, Santa Barbara, Cal., 1940. 





J Wisconsin Utilities ee Oy Accounting Section, will hold annual convention, Green 
Lake, Wis., Sept. 16, 17, 1940 


e SEPTEMBER a4 


q ata Ge Gas Association will hold annual convention, Coronado, Cal., Sept. ay 














Y American Transit Association will hold annual convention, White Sulphur Springs, 
W.V., Sept. 22-26, 1940. 





q  waegag sc Association of Electrical Inspectors convenes for fall meeting, Spokane, 
ash., i 





q Pennsylvania Electric Association opens convention, Bedford, Pa., 1940. 





q{ League of South Dakota Municipalities starts meeting, Pierre, S. D., 
4 American Water Works Asso., Va. Sec., opens conference, C SRE ng Vv a., 1940. 





{ Maryland Utilities Association opens fall convention, Ocean City, Md., 1940. 





q New England Water Works Association will hold 59th annual convention, New York, 
N. Y., Sept. 23-27, 1940. 





T Indians Electric Association will hold meeting, French Lick, Ind., Sept. 25-27, s) 





{ Illuminating Engineering Society starts meeting, Spring Lake, N. J., 1940. 
4 Rocky Mountain Electric League begins convention, Albuquerque, N. M., 1940. 








{ Empire State ~~ i Electric Association will convene for annual session, Rye, N. Y., 
Sept. 26, 27, 1940 





| American Water Works Association, Michigan Section, starts convention, Ann Arbor, 
Mich., 1940. 
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SEC Respects State Jurisdiction 


A critical analysis of a recent suggestion that the 
SEC is seeking to undermine regulatory authority 
of the states over local utility securities. 


By JEROME N. FRANK 


CHAIRMAN, SECURITIES AND EXCHANGE 
COMMISSION 


HE SEC was surprised to read a 

recent article by Asel R. Colbert, 

of the staff of the Wisconsin 
Public Service Commission, published 
in Pustic UTILITIES FoRTNIGHTLY 
for August 1, 1940, entitled “SEC 
Limits State Jurisdiction,” in which he 
asserts that there is “grave danger that 
by broad administrative interpretation” 
the jurisdiction of the SEC “may be 
extended to the securities of subsidiary 
operating companies even where such 
utilities come squarely under the ex- 
emptions provided” in the Public Util- 
ity Holding Company Act, with the re- 
sult, he says, that state commissions 
will be “reduced to administrative rub- 
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ber stamps of such actions as the Fed- 
eral commission may approve.” 

Mr. Colbert’s comments are com- 
pletely unjustified and the alleged facts 
which he uses to support them are glar- 
ingly inaccurate. In fairness, the ac- 
tual facts and the SEC’s position 
should be made known. 


M®* Colbert builds his thesis solely 
upon one instance, the recent 
case of Wisconsin Electric Power 
Company, an operating utility organ- 
ized and doing business in Wisconsin 
which, however, is a controlled subsid- 
iary of North American Company, the 
latter being registered as a public utility 
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holding company with the SEC.’ The 
true facts with respect to this matter 
are relatively simple. 

Early this year, the Wisconsin Elec- 
tric Power Company filed with the 
SEC an application for an exemption 
from the provisions of the Public Util- 
ity Holding Company Act of 1935, of a 
proposed issuance, by it, of preferred 
stock, which was to be convertible into 
its new common stock during a speci- 
fied period of years. At the same time, 
North American also filed an applica- 
tion for permission to acquire a sub- 
stantial portion of such convertible 
preferred stock in exchange for a large 
block of outstanding Wisconsin Com- 


1Neither the Wisconsin Company nor 
North American deny that the Wisconsin 
Company is a subsidiary controlled by North 
American within the meaning of the Public 
Utility Holding Company Act of 1935. A sub- 
sidiary is defined in the act, generally speak- 
ing, as a company, the managerial policies of 
which are subject to the control of a holding 
company. 


e 


pany preferred stock owned by it; that 
acquisition was an inherent and indis. 
pensable part of the proposed program, 

In order to understand the purpose 
of those applications it is necessary 
briefly to describe certain provisions of 
the Holding Company Act: 


F ecm to § 6 (a) of the act, any 
security issued by a holding com. 
pany or its utility subsidiaries must 
conform to the standards of § 7 of the 
act. However, where the security is is- 
sued by a subsidiary and is solely for 
the purpose of financing the business 
of such company, and has been author- 
ied by the state commission of the state 
in which such subsidiary both is “or- 
ganized” and doing business, the 
security is entitled, according to § 6 
(b), to an exemption from § 6 (a) and 
therefore from § 7," except that the 
SEC is authorized by the act to attach 
such “terms and conditions” to the ex- 


*Standards of § 7 of the Holding Company Act 


Those standards of § 7, modeled some- 
what on § 20(a) of the Transportation Act 
of 1920 as to the power of the ICC concern- 
ing railroads, are by no means vague or 
boundless. They include subsections 7(d) 
and (g) which read as follows: 

“(d) If the requirements of subsections (c) 
and (g) are satisfied, the commission shall 
permit a declaration regarding the issue or sale 
of a security to become effective unless the 
commission finds that— 


“(1) the security is not reasonably adapt- 
ed to the security structure of the declarant 
and other companies in the same holding 
company system ; 

“(2) the security is not reasonably adapt- 
ed to the earning power of the declarant; 

“(3) financing by the issue and sale of the 
particular security is not necessary or ap- 
propriate to the economical and efficient op- 
eration of a business in which the applicant 
lawfully is engaged or has an interest; 

“(4) the fees, commissions, or other re- 
muneration, to whomsoever paid, directly or 
indirectly, in connection with the issue, sale, 
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or distribution of the security are not rea- 
sonable ; 

“(5) in the case of a security that isa 
guaranty of, or assumption of liability on, 
a security of another company, the circum- 
stances are such as to constitute the making 
of such guaranty or the assumption of such 
liability an improper risk for the declarant; 
or 

“(6) the terms and conditions of the issue 
or sale of the security are detrimental to the 
public interest or the interest of investors 
or consumers... 


“(g) If a state commission or state secur'- 
ties commission, having jurisdiction over any 
of the acts enumerated in subsection (a) of 
£6 shall inform the commission, upon request 

y the commission for an opinion or other- 
wise, that state laws applicable to the act 
question have not been complied with, the com- 
mission shall not permit a declaration regard- 
ing the act in question to become effective un 
til and unless the commission is satisfied that 
such compliance has been effected.” 
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emption as the SEC “deems appro- 
priate in the public interest or for the 
protection of investors or consumers.’ 

How far these terms and conditions 
may go has not been the subject of a 
court decision to date. It is important 
to note, however, that the security, to 
be entitled to the exemption pursuant 
to § 6(b), must be issued “solely for 
the purpose of financing the business” 
of the subsidiary. It was pursuant to 
§6(b) that the Wisconsin Company 
filed its application, an application for 
exemption. 


r § 10, Congress explicitly provided, 
among other things, that a public 
utility holding company may not, in 
any manner, acquire (by purchase, ex- 
change, or otherwise)* any securities 


8See definition in § 2 (a) (22). 


of a local utility company unless the 
SEC finds that certain rather strict 
standards are met. They include the 
following : 


(b) ... The commission shall approve the 
acquisition unless the commission finds 
that . 

(3) such acquisition will unduly com- 
plicate the capital structure of the holding 
company system of the applicant or will 
be detrimental to the public interest or the 
interest of investors or consumers or the 
proper functioning of such holding com- 
pany system. 

(c) Notwithstanding the provisions of 
subsection (b), the commission shall not 
approve 

(1) an acquisition of securities or util- 
ity assets, or of any other interest which 

. is detrimental _ the carrying out of 
the provisions of § 11;4 or 

(2) the oct hee of securities or util- 
ity assets of a public utility or holding 
company unless the commission finds that 


4 Section 11 calls for the geographical “inte- 
gration” and corporate simplification of regis- 
tered holding companies. 


7 


The Distinction between § 6(b) and § 7 


In Dayton Power & Light Company, 
SEC Holding Company Act Release No. 1925 
(1940), the commission explained as follows 
the difference between §§ 6(b) and 7: 

“In an order dated January 19, 1940, the 
public utilities commission of Ohio has, sub- 
ject to certain conditions, approved the pro- 
posed issue and sale. As we have previously 
noted, the applicant is ‘organized in Ohio’ and 
is ‘doing business’ in Ohio. Thus it is appar- 
ent, in view of our previous finding that the 
proposed i issue and sale are solely for the pur- 
pose of financing the applicant’s business, 
that the applicant falls within the express stat- 
utory exemption of § 6(b). The present case, 
therefore, differs from the facts and issues re- 
cently before the commission in Consumers 
Power Company, Holding Company Act Re- 
lease No. 1854 (1939). The Consumers Power 
Company was organized in Maine but doing 
business in Michigan; consequently, although 
the i issue had the approval of the Michigan 
commission, it was not within § 6(b) exemp- 
tion and was, peg directly subject to the 
pousrements of § 7, including, of course, § 

7(d) (3), which provides that ‘. . . the com- 
mission shall permit a declaration regarding 
the issue or sale of a security to become effec- 
tive unless the commission finds that . 
financing by. the issue and sale of the particu- 

t security is not necessary or appropriate to 


the economical and efficient operation of a 
business in which the applicant lawfully is en- 
gaged or has an interest.’ It was under this 
section that a majority of the commission 
made its adverse findings in the Consumers 
Power Company Case as to the issuance and 
sale of $10,000,000 of bonds which increased 
the corporate debt in that amount. In that 
case, the commission permitted the issuance 
and sale of $18,594,000 of bonds for refund- 
ing, at a lower rate of interest, of outstanding 
debt.” 

That the word “organized” in the phrase, 
“the state in which such subsidiary company 
is organized,” in § 6(b), means the state in 
which such company was originally incor- 
porated, is made clear by the use of similar 
phraseology in other sections of the act in 
which no other meaning could be assigned to 
the word “organized.” 

It will be noted that, where § 6(b) is ap- 
plicable, the approval of the state commission 
is one of the bases of the exemption, whereas, 
if § 6(b) is not applicable, then, under § 7(g), 
the absence of state commission approval, if 
such approval is required by state law, pre- 
vents the SEC from giving its permission to 
the issuance of the securities. 

Even under § 7, the SEC gives much weight 
to the views of an approving state commis- 
sion. 
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such acquisition will serve the public in- 
terest by tending towards the economical 
and efficient development of an integrated 
public utility system. 


. was pursuant to § 10 that North 
American, the holding company, 
filed its application with the SEC. As 
noted above, that acquisition by North 
American was an indispensable part of 
the proposed program. And over that 
acquisition by the holding company the 
SEC admittedly had jurisdiction, 
while the state commission had none. 
This is an important phase of the mat- 
ter to which Mr. Colbert in no wise 
refers. 

Nowhere does he even mention the 
existence of § 10 or describe the impor- 
tant exclusive jurisdiction of the SEC 
with respect to a holding company’s 
acquisitions; the reader of his article 
would erroneously suppose that any 
consideration given by the SEC to that 
aspect of the transaction was based not 
on specific statutory language but on an 
unwarranted effort of the SEC to ex- 
tend its powers. 

As is not unusual in such matters, 
officials of the Wisconsin and North 
American companies, prior to the 
hearings on their applications, con- 
ferred with the SEC staff. In the 
course of the discussions some doubts 
were expressed by the staff as to 
whether the proposed privilege of con- 
version of the preferred stock of the 
Wisconsin Company into common 
stock, over a period of twelve years, 
met the requirements of §§ 6(b) and 
10 of the act. Thereafter, the com- 
mission sent one of its representatives 
to Madison, Wisconsin, to discuss that 
item with the staff of the Wisconsin 
commission—which was ready to issue 
an approval order—and representatives 


of the utility companies concerned, in 
the hope that the possible difficulties 
could be avoided. 

Subsequently, at hearings on the ap- 
plications, evidence was heard by an 
SEC trial examiner. The staff then re- 
ported that the officials of the com- 
panies, aware that the SEC commis- 
sioners still had doubts as to some as- 
pects of the proposed transaction, de- 
sired to learn the tentative informal 
views of the SEC commissioners prior 
to a final and considered opinion. 
Such requests are often made by appli- 
cants. The commission, in order to aid 
companies subject to its jurisdiction, is 
usually willing to express such in- 
formal views, but insists that in a case 
where there are doubts whether an ap- 
proval should be given, they must be 
regarded not as final but as merely ten- 
tative and subject to modification af- 
ter the filing of briefs and an oral argu- 
ment (if the applicant so desires) and 
fuller consideration of the problems 
presented. 


fp egennres, in the case now be- 
ing discussed, the SEC author- 
ized its staff to advise the companies, 
purely tentatively, as follows: (1) As- 
suming that, because of the Wisconsin 
commission’s approval, the issuance of 
the Wisconsin Company’s convertible 
preferred stock was, under § 6(b), en- 
titled in all respects to an exemption, 
yet there was doubt as to whether the 
requirements of § 10 would be satisfied 
by the acquisition by the controlling 
holding company, North American, of 
the conversion privilege, such acquisi- 
tion by the holding company being 
within the exclusive jurisdiction of the 
SEC. In that connection, the effect of 
such acquisition on the geographical 
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integration of North American pur- 
suant to § 11 and the question whether 
such acquisition would unduly compli- 
cate the capital structure of the holding 
company system were, of course, fac- 
tors to be considered because of the re- 
quirements, in that respect, of § 10. 
(It should here be noted that geograph- 
ical integration proceedings, under § 
11, relating to North American,® were 
begun by the SEC on March 8, 1940, 
and were, therefore, pending during a 
considerable part of the time when the 
Wisconsin Company matter was being 
discussed. ) 


(2) As to the issuance of the securi- 
ties by the Wisconsin Company, this 
question arose : It was not clear that the 
new common stock to be issued on the 
exercise of the conversion privileges 
was entitled to a present exemption, 
since such common stock was not to be 
issued at once but from time to time, 
in the future, as such privileges were 
exercised over a period of twelve years, 
and at a fixed price regardless of any 
changes of corporate circumstances ; as 
such common stock was not to be is- 
sued at once, it might be impossible for 
the commission now to determine 
whether or not to attach to an exemp- 
tion order a condition “in the public 
interest or for the protection of inves- 
tors or consumers,” since the determi- 
nation of whether such a condition 
could be attached and what it should 
contain would depend on circumstances 
not now existing but which might arise 
im the future; this raised a possible 
question whether, if, for such reasons, 


5In an answer subsequently filed by North 
American in those proceedings, it stated that it 
had in mind possibly disposing, voluntarily, of 
its controlling interest in Wisconsin Electric 
Power Company. 
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such common stock could not now be 
given an exemption under § 6(b), the 
SEC, under § 6(b), could and—f it 
lawfully could—should attach to its ex- 
emption order a condition requiring the 
preferred stock to be issued without 
the conversion privilege. 


ERTAINLY the acquisition of pre- 
ferred stock—plus such a conver- 
sion privilege—by a holding company, 
which might or might not be entitled, 
under § 11, to retain any interest in the 
issuing company, presented specifically 
and acutely to the SEC, under § 10, 
these questions over which the state 
commission had and claimed no juris- 
diction: Would such acquisition by the 
holding company unduly complicate not 
the capital structure of the local utility 
but of the holding company system? 
Would such acquisition by the holding 
company tend toward the development 
of an efficient integrated system? 
Would such acquisition by the holding 
company be detrimental to the carry- 
ing out of the geographical integration 
of the holding company under § 11? 

The staff was instructed to and did 
tell the companies that those tentative 
views were not final and might all be 
disregarded by the SEC after an argu- 
ment at which the companies could in 
detail endeavor to show the commission 
that its tentative views were wrong in 
law or fact. 

The commission thereafter learned 
from its staff that the companies con- 
templated amending their applications 
so as to eliminate the conversion priv- 
ileges, with the result that there would 
be no argument on that subject. 

Subsequently, however, on April 4, 
1940, at the request of the Wisconsin 

(Continued on page 266) 
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The SEC Minutes for April 4, 1940 
(Italics added) 


Commissioners Frank, Healy, and 
Eicher present. 

The commission again discussed with 
Chairman Peterson and Mr. Colbert of 
the public service commission of the state 
of Wisconsin, Messrs. Way and Seybold 
of the Wisconsin Electric Power Com- 
pany, and Mr. Fogarty of The North 
American Company, the problems in- 
volved in the application under the Pub- 
lic Utility Holding Company Act of 1935 
filed by Wisconsin Electric Power Com- 
pany (File 70-1) for exemption from 
the provisions of § 6(a) of the act of the 
issuance of new preferred stock to re- 
deem its outstanding preferred stock, 
and the proposal of The North Ameri- 
can Company (File 70-9) to exchange its 
present holdings of outstanding pre- 
ferred stock of Wisconsin Electric 
Power Company for the new preferred 
stock to be issued by the latter company. 

After considerable discussion, and in 
answer to a specific inquiry from Chair- 
man Peterson of the Wisconsin Public 
Service Commission as to the commis- 
sion’s position with respect to the two al- 
ternative proposals for the issuance of 
preferred stock by Wisconsin Electric 
Power Company (one involving the issu- 
ance of 44 per cent preferred stock with 
@ conversion privilege and the offer of 
one share of such stock, together with 4 
share of new common stock, in exchange 
for each share of 6 per cent preferred 
stock of such company now outstanding ; 
and the other involving the sale of 43 
per cent preferred stock without the con- 
version privilege and the offer of one 
share of such stock, together with one 
share of new common stock, in exchange 
for the outstanding 6 per cent preferred 
stock), the commission took the position 
indicated below : 
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(1) That any expression of views at 
this time must be considered as purely 
tentative in character. It was pointed 
out that the commission has not had 
sufficient time to consider in detail the 
problem presented—more particular. 
ly, whether in a case under § 6(b) it 
has the power to condition its order of 
exemption in such manner as to pre- 
clude the use of the convertible aspect 
of the preferred stock approved by the 
state commission; that the usual and 
more orderly procedure would be to 
set the matter down for oral argument 
before the commission, giving all the 
parties the right to be heard, follow- 
ing which the commission, after full 
consideration of the contentions of the 
parties and a thorough analysis of the 
facts and of the law, would make a de- 
termination through entry of its find- 
ings and opinion and order, the publi- 
cation of which would disclose the rea- 
soning in support of the position taken 
by the commission ; and that any ex- 
pression of opinion in advance of such 
an opportunity for the commission 
thoroughly to analyze the problem and 
reach an informed judgment in light 
thereof must be considered tentative 
only, lest the commission be unjustly 
accused of having rendered a decision 
on such an important question without 
fully considering the problem. 

(2) That the commission is present- 
ly of the tentative view that the issu- 
ance of convertible preferred stock is 
not necessary or appropriate in the in- 
terest of investors, consumers, and the 
public ; and that, if it finds upon analy- 
sis that it is empowered so to do, it is 
presently of the tentative opinion that 
it would refuse to permit the issuance 
by Wisconsin Electric Power Com- 
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pany of preferred stock with a con- 
version privilege. However, it was 
made clear that the commission could 
not and would not take a definite posi- 
tion for or against the issuance of con- 
vertible preferred stock except after 
giving to the problem the thorough 
consideration and analysis referred to 
in (1) above and in the manner there 
outlined, and except through issuance 
of an opinion expressing the reasoning 
in support of the determination then 
made. 

(3) That it appears that the com- 
mission’s powers as respects the pur- 
chase by The North American Com- 
pany of the new preferred stock of 
Wisconsin Electric Power Company 
are greater than those under § 6(b) ;° 
and that the commission can at this 
time give no assurance that it would 
permit North American to purchase 
convertible preferred stock of Wis- 
consin Electric Power. 

Judge Healy, at the end of the discus- 
sion, recorded himself in the following 
limited manner : “Everything I have said 
regarding this entire matter should be 
considered purely tentative. Jt is un- 
fortunate that we find ourselves in a posi- 
tion where, by some informal indication 
or expression of view, we may be left in 
the public attitude of having turned down 
something, or discouraged or prevented 
it, without any opportunity to spell out 
our reasons. The very tentative notions 
which I have voiced indicate a preference 
against the conversion feature. Whether 


6 The reader will recall the discussion above 
of the exclusive jurisdiction by the SEC of 
such an acquisition by North American, the 
holding company. 


I would want formally to vote against 
the conversion feature after giving to the 
problem the thorough analysis and de- 
tailed consideration it deserves and 
which we should have an opportunity to 
make prior to expressing an opinion, I do 
not know. Beyond what I have said I 
am not willing to go except after the 
matter has been thoroughly explored at a 
hearing, oral argument heard, the legis- 
lative history of § 6(b) studied, briefs 
considered, and the commission has had 
a full opportunity to thoroughly consider 
its powers and duties.” 

Mr. Frank and Mr. Eicher concurred 
in those views. 

The commission then stated that it was 
tentatively of the opinion that the alter- 
native proposal of Wisconsin Electric 
Power Company, involving the issuance 
of 4% per cent preferred stock without 
a conversion privilege and the offer of 
one share of such stock, together with 
one share of common stock, in exchange 
for the outstanding shares of 6 per cent 
preferred stock, and the exchange of 
North American’s present holdings of 6 
per cent preferred for the new 4% per 
cent preferred of Wisconsin Electric 
Power Company to be followed by an 
immediate conversion into common stock 
of $2,000,000 of the new 44 per cent pre- 
ferred stock thus received by The North 
American Company, would be found to 
meet the requirements of the applicable 
provisions of the act; and that the com- 
mission is tentatively of the view that the 
accounting procedure followed by the 
Wisconsin Electric Power Company, if 
approved by the Wisconsin Public Serv- 
ice Commission, would not meet disap- 
proval by the commission. 
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commission, three of the five SEC com- 
missioners, Healy, Eicher, and the 
writer,” conferred for several hours 
with Chairman Peterson of the Wis- 
consin commission, Mr. Colbert, and 
officers of the North American and 
Wisconsin companies. 

Mr. Colbert, accordingly, knows ex- 
actly what was said at that conference 
by the SEC commissioners. Yet he fails 
to state all the facts and states others 
incorrectly. For example, in his article 
he nowhere even intimates that there 
was such a conference or that he par- 
ticipated, but states, mysteriously, that 
“information was received” by him 
“that indicated the probability” that 
there were certain alleged reasons de- 
scribed by him, which led the SEC to 
object to the conversion privilege ; and 
he then goes on to state the circum- 
stances in such a way as to make it 
appear that the Wisconsin Company 
was flatly told by the SEC that its ap- 
plication for a 6(b) exemption would 
be denied (which is not the case) and 
that the Wisconsin Company would not 
be given an SEC order permitting it to 
sell the convertible preferred stock 
which the Wisconsin commission was 
ready to approve. 
= us look at the official minutes of 

the meeting of the SEC for April 
4, 1940, contemporaneously and per- 
manently recorded in the official minute 
book by its recording secretary. From 
a reading of these minutes there can be 
no question of what actually took place. 
They are set forth on page 264. 

Those contemporaneous minutes, 
reciting what Mr. Colbert unquestion- 
ably heard, do not at all resemble Mr. 


7 Commissioner Mathews had already re- 
signed and Commissioner Henderson was un- 
able to attend. 
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Colbert’s narrative. Those minutes 
make this unmistakably plain: 


(1) The SEC commissioners called 
attention emphatically to the fact that 
they were hesitantly expressing their 
informal views. 

(2) Those views were underscored 
as being “purely tentative”; they 
might not have been adhered to after 
more elaborate consideration.® 

Surely the utterances of the SEC as 
to its statutory powers under § 6(b) 
—repeatedly worded as “purely ten- 
tative,” “tentative only,” an “informal 
indication”—were anything but dog- 
matic, absolute, or final. No doors were 
slammed. Every indication was given 
that the matter was still subject to 


8 The SEC has, not infrequently, after argu- 
ment in a matter, abandoned doubts it had 
earlier entertained. 

In the matter of the fees of the principal 
underwriters of an issue of the Dayton Com- 
pany’s bonds, Mr. Brownell, of Davis, Polk, 
Wardwell, Gardiner and Reed, counsel for 
Morgan Stanley & Co., was recently, on April 
13, 1940, arguing before the SEC that a rule, 
made by the commission, on the subject of the 
fees of “affiliated” underwriters was invalid. 
In his opening remarks he said: 

“Mr. Brownell: J am in the position, where 
we often find ourselves in this connection with 
administrative procedure, of urging you gen- 
tlemen to reverse yourselves on a rule which 
you yourselves have adopted and also of ask- 
ing you to find that a case which was brought 
as a result of your own order to show cause 
and was tried by your own staff is not a well- 
founded case. 

“Chairman Frank: That will not have been 
the first time. 

“Mr. Brownell: It will not, as I was going 
to say, Mr. Chairman, have been the first time 
and I was going to add that J know that when 
this commission sits in its judicial capacity it 
considers questions that come up from its leg- 
islative branch, as it were, and tts executive 
branch, with the same disinterestedness as the 
Supreme Court would consider a question that 
came from Congress or that came from the 
Attorney General’s office. I would also add 
that although in the last seven years I have 
appeared before the commission a good many 
times, and I have worked with the administra- 
tive departments a good many times, J have 
never appeared before the commission en banc, 
when tt was sitting in its judicial capacity, 
without getting a full, fair, and considerate 
hearing, and a determination of facts and the 
law which was unprejudiced and fair.” 
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further exploration and discussion: 
“The commission,” it said, “could not 
and would not take a definite position 
for or against the issuance of the con- 
vertible preferred. ... The commission 
has not had sufficient time to consider 
in detail the problem presented, more 
particularly whether in a case under § 
6(b) it has the power to condition its 
order so as to preclude the use of the 
convertible aspect of the preferred 
stock approved by the state commis- 
Mee 


That is not the language of Federal 
officialdom ruthlessly and ‘inflexibly 
asserting its jurisdiction so as to reduce 
state commissions to “administrative 
rubber stamps.” It is, all too obviously, 
the language of Federal officials with 
open minds as to their statutory pow- 
ers and duties, and hesitantly and con- 
tingently uttering a revocable informal 
curb-stone opinion, an opinion which 
they insisted must not be regarded as 
their final decision, since a final deci- 
sion in the particular case would re- 
quire far more mature deliberation. 


(3) Aside from the question of the 
issuance of the convertible preferred 
by the Wisconsin Company under § 
6(b), there was tentatively considered 
the question of the validity of acquisi- 
tion of the conversion privilege by the 
controlling holding company, North 
American, under § 10—a matter no- 
where even mentioned in Mr. Col- 
bert’s article. 


This is significant, since the SEC 
had exclusive jurisdiction of that ac- 
quisition and because Mr. Colbert re- 
marks in his article that the effect of 
that acquisition on the holding com- 
pany was not a proper subject for con- 
sideration by the SEC in connection 
with the proposed financing. He could 
not plausibly have asserted that atti- 
tude (a) had he called attention to the 
fact that that acquisition by the holding 
company was an inherent part of the 
program and (b) had he referred to 
and described the requirements of § 10 
with respect to such acquisitions by 
holding companies. 
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o further advice was given by the 
SEC or its staff to the com- 
panies on the subject.2 Two days 
after the April 4th conference, the 
companies, without seeking a formal 
argument before the commission on the 
questions tentatively raised by their ap- 
plications, voluntarily withdrew those 
applications and substituted others, in 
accordance with the alternative plan 
(discussed at that conference) involv- 
ing no conversion privilege. Those ap- 
plications, after a hearing, were 
approved by the SEC (SEC Holding 
Company Act Release No. 2026) and, 
as to the action of the Wisconsin Com- 
pany, by the Wisconsin commission.”® 
The securities were subsequently is- 
sued. 

In the circumstances, it is obvious 
that the informal and tentatively voiced 
objections by the SEC to the conver- 
sion privilege became wholly academic, 
and that it ts simply contrary to fact 
that the SEC issued any order which 
had the effect of overruling or disagree- 
ing with any order or views of the 
Wisconsin commission. 

As above stated, the SEC, out of a 
desire to be codperative, is, at the re- 
quest of an applicant, usually willing, in 
advance of an argument, or mature de- 
liberation, to express its tentative views 


®Mr. Colbert in his article refers several 
times to the views of the public utilities divi- 
sion of the SEC. He is entirely aware, how- 
ever, of the fact that whatever views may have 
been tentatively expressed by that division 
were superseded by the tentative views ex- 
pressed by the SEC commissioners at the con- 
ference which he attended. 

10 In Mr. Colbert’s article he purports to de- 
scribe the alleged objections advanced by the 
SEC to the conversion privilege. As its actual 
but tentative objections were never finally con- 
sidered and became academic—because of the 
revision by the companies of their applications 
—it will serve no useful purpose to discuss in 
what respects Mr. Colbert misstates those 
tentatively expressed objections. 
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in matters of this character. That, at 
the request of the North American and 
Wisconsin companies, and the Wiscon- 
sin commission, it expressed such ten- 
tative views in this case surely did not 
justify Mr. Colbert in misdescribing 
the position the SEC took; i. e., did not 
justify him in asserting that the SEC 
exceeded its statutory authority, pre- 
vented the Wisconsin Company from 
issuing securities in accordance with the 
approval order of the Wisconsin com- 
mission, and, in doing so, unlawfully 
assumed jurisdiction of securities of 
local utilities and exerted, by broad ad- 
ministrative prerogative, an assump- 
tion of power which (he says) will 
“nullify state regulation of securities 
of local operating utilities” and which, 
if “not stayed” will have the result 
that “state commissions will have little 
real authority over security issues of 
local utilities.” 


. would be unfortunate — and it 
would surely be regretted by those 
in the utility industry—if the SEC de- 
cided no longer to give expression to 
such tentative views because in so do- 
ing it risked such misrepresentation.™ 

That Mr. Colbert has given a gross- 
ly inaccurate account of the facts as to 
the position taken by the SEC is appar- 
ent. It follows that his conclusion— 
based solely on that inaccurate account 
—as to the purposes of the SEC, is 
equally erroneous. 

It may be that Mr. Colbert’s refer- 
ence to and quotation from Commis- 
sioner Healy’s concurring opinion in 
the West Penn Power Company Case 
were for the purpose of indicating that 
Commissioner Healy disagreed with 
the majority of the commission in the 
Wisconsin Company matter. If that 
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was his purpose, then again he was in 
error. For, having attended the confer- 
ence, Mr. Colbert was well aware that, 
as the SEC minutes (see page 264) 
show, Commissioner Healy was en- 
tirely in accord with his colleagues in 
that matter. There was no inconsistency 
between the views expressed by Com- 
missioner Healy in the concurring 
opinion in the West Penn Case and 
those tentatively expressed five days 
earlier by the commission at the con- 
ference on the Wisconsin matter. That, 
in referring to the West Penn Case, 
Mr. Colbert was using a red herring 
will be clearly apparent to anyone who 
troubles to read the opinions in the lat- 
ter case. (SEC Holding Company Re- 
lease No. 2009.) 


11Cf. Columbia Gas & Electric Corp. 
Se 4 SEC 406, 422, where the commission 
said: 

“If tentative prehearing discussions (which 
aid representatives of corporations in deter- 
mining what action they should take under 
the act) could operate as estopping us from act- 
ing in such manner as we find to be our duty 
under the statute, after the formal record is 
made in the case, then we would be compelled 
to stop such conferences. Otherwise, the stat- 
utory provisions with respect to notice and 
hearing would become a — letter. This 

oint has been summarized by Commissioner 

ealy in his opinion in Jn the Mater of Inter- 
national Paper & Power Co. (2 SEC 274 at 
290- 291), as follows: 

‘It is also suggested by applicant’s coun- 
sel, and others, that before the pending ap- 
plication was filed a conference was held be- 
tween representatives of the company and 
representatives for this commission in 
which commission approval was given to the 
method of procedure adopted by the com- 
pany in the pending application. I agree, 0 of 
course, that, especially since we are dealing 
with a new statute, it is desirable to confer 
with those having business before us and to 
give them all possible aid in getting their 
problems passed on, but all such discussions 
must be regarded as purely tentative, as not 
the equivalent of a decision by the commis- 
sion after hearing and argument. ... It would 
be unfortunate if a different view were 
taken which might force the commission into 
a position where it would not confer with 
the companies as freely as heretofore.’” 
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ut there are broader and more 
fundamental matters which the 
writer cannot allow to remain in doubt. 
There should be no mystery about the 
long-range objectives (founded entire- 
ly upon the provisions of the act) of 
the SEC’s utility program; the com- 
missioners as well as members of its 
staff have attempted to acquaint the in- 
dustry fully in this respect. The com- 
mission has definite and specific statu- 
tory obligations. It does not, as some 
would like to make the public believe, 
undertake policies without statutory 
sanction, or arbitrarily intrude itself on 
managerial judgment. 

Its limited veto power over the is- 
suance of securities by utility holding 
companies and their controlled sub- 
sidiaries is explicitly set forth in provi- 
sions of the Holding Company Act, 
modeled somewhat upon § 20 of the 
Transportation Act of 1920, pursuant 
to which the Interstate Commerce 
Commission, for two decades, has been 
exercising a similar power with respect 
to the issuance of railroad securities.” 

The Public Utility Holding Com- 


1% When William Howard Taft became 
President he sponsored a statute giving the 
ICC control over the issuance of railroad 
bonds and stock. He was bitterly assailed on 
the ground that such a law would mean in- 
terference with managerial judgment and with 
state regulation. 

President Taft also urged the enactment of 
a Federal incorporation law, one of the pur- 
poses of which was to abolish holding com- 
panies that fell within its scope. 

A subcommittee of the Senate Committee on 
Interstate Commerce, of which Senator 
Wheeler—one of the two chief sponsors of the 
Public Utility Holding Company Act of 1935 
—is chairman, on July 29, 1940, issued a re- 
port on its investigation of railroads, conclud- 
ing that the facts therein contained “indicate 
the difficulty, if not the impossibility, of state 
tegulation of [railroad] holding companies.” 
See additional report of the Committee on In- 
terstate Commerce pursuant to S. Res. 71 
(74th Congress), being Report No. 25, Part 
8, 76th Congress, 3rd Session, pp. 19-20. 


pany Act, as everyone well knows, 
arose out of the exhaustive inves- 
tigation conducted by the Federal 
Trade Commission and congressional 
committees; the reports of these in- 
vestigations do not make pleasant 
reading."® Congress attempted to elim- 
inate specific evils and abuses, and, in 
great detail, enacted a statute which 
called for a definite program which the 
commission was instructed to carry 
out. This program was explicitly di- 
rected to the restoration of reasonably 
localized utility management and effec- 
tive local regulation. 


. is the express purpose of the inte- 
gration provisions in particular to 
restore vitality to “localized manage- 


18 Congressman Sam Rayburn, one of the 
two principal sponsors of the Holding Com- 
pany Act, reviewing a portion of those in- 
vestigations, said on the floor of Congress on 
June 27, 1935, of public utility holding com- 
panies: 


“These creatures of legal ingenuity are op- 
erated by a few clever men. They are used as 
the agencies for disfranchising stockholders 
of thousands of necessary and prosperous op- 
erating companies. They are used to take the 
control and direction of these local companies 
away from those who built them and place it 
in a city oftentimes far removed. Through 
the simple device of pyramiding, a small in- 
vestment by those in control of the top hold- 
ing company enables them to do as they like 
with hundreds of millions, and in some in- 
stances even billions, of other people’s prop- 
erty. This pyramiding, supplemented by the 
use of service contracts and sometimes other 
practices, makes for a concentration of man- 
agement that is staggering to the imagination. 

“The holding company has developed to 
where control is exercised through a maze of 
intercorporate relationships, impossible to be 
understood by the ordinary man. The hold- 
ing-company device has been pyramided to 
give a few small but powerful groups control 
of the billions of dollars of the public’s money 
invested in the utility industry. This places 
the great utility properties of the country in 
the control of men who themselves have only 
a small stake in their real ownership and who 
have shown neither prudence nor capacity in 
the management of these properties. And then 
the banking houses control the holding com- 
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ment” and local regulation of the local 
operating company. Indeed the entire 
legislative program is so drawn that if 
the commission carries out the provi- 
sions of the act, brings about inte- 
grated systems and breaks down many 
of the present complicated capital 
structures, local management will re- 
assert itself and the commission’s 
limited review of management, when 
controlled by holding companies, will 
disappear or at least approach the van- 
ishing point." 

Anyone who follows the work of the 
commission closely knows that from 
week to week we are allowing many 
6(b) exemptions with few or any im- 


panies which control the operating companies. 

“Whole states are served with power, with 
gas, by operating companies in the charge of 
employees who have no authority, no inde- 
pendence of judgment. The people who com- 
plain of the high rates charged, or of the qual- 
ity of service, have to carry their complaints 
to the men who have no authority to act, who 
have to get on the telephone or write a letter 
to New York city, who are subject to removal 
by those in the top companies without 
notice. ... 

“What is needed is to take from the backs 
of the clean, honestly operated operating 
companies of this country these leeches and 
bloodsucking holding companies, who perform 
no service, but who are milking to death the 
local operating companies under their control 
and are milking those who have invested 
their hard-earned money in the securities of 
these local operating companies. Over three- 
fourths of the investor’s money in the utility 
industry is directly invested in securities of the 
operating companies, not the holding com- 
panies. The average investor does not own 
any stock of a holding company but of an op- 
erating company.” 


14 See, for instance, the following, written by 
the writer, which, among other things, explain 
the integration provisions of the statute and 
show how their enforcement will, without in- 
jury to investors, revitalize localized manage- 
ment: “Corporation Management and the 
SEC,” an address before the American Man- 
agement Association, January 25, 1940; “SEC 
Sees Integration Aiding Utility Industry,” an 
article published in the Electrical World, April 
13, 1940; “Integration and Utility Investors,” 
pea published in The Annalist, June 6, 
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portant conditions attached.” It has 
seemed best to adopt, in that respect, 
the traditional case-to-case method, as 
Congress clearly contemplated, and to 
examine each security issue in the light 
of the applicable circumstances. 
Plainly there was no “strong-arm. 
ing” of § 6(b) in the Wisconsin Elec. 
tric Power Company matter. Further. 
more, it will again be recalled that the 
commission also had before it an appli- 
cation under § 10 which gives the SEC 
exclusive jurisdiction of the acquisi: 
tion of the securities of a local utility 
company by a holding company. Given 
a situation such as existed in the Wis- 
consin Company Case, where the com- 
mission had at least a limited jurisdic- 
tion of the sale of the securities by the 
local utility company and also an exclu- 
sive jurisdiction of the acquisition ofa 
large portion of such securities by one 
of the principal purchasers, it is clear 
that the operation of one section of the 
act could not be examined apart from 
the other. This is exactly what Con- 
gress intended, for it desired that the 
commission should closely supervise 
interholding company system financing 
to make certain that the objectives 
which it had in mind were carried out. 


NE final word. Our entire utility 
program is so designed that we 
may—as we do—work in codperation 
with the state commissions. Under the 


15In a concurring opinion in Southwestern 
Gas & Electric Co., SEC Holding Company 
Act Release No. 1931 (February 16, 1940), 
the writer said: “Many cases of refunding is- 
sues have arisen under the express statutory 
exemption created by § 6(b). Accordingly, the 
requirements of § 7, including, of course, 
7(d) (3), were inapplicable. See Public Serv- 
ice Co. of Indiana, Holding Company Act Re- 
lease No. 1826; Central Illinois Electric & Gas 
Co., Holding Company Act Release No. 1591; 
Northern Indiana Public Service Co., Holding 
Company Act Release No. 1836.” 
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It has express provisions of the Holding of Vermont which asked our help, 
respect, Company Act itself, state commissions stating that it had reasonable grounds 
hod, as have an express right to intervene in _ to believe that the allocation of charges 
and to any SEC proceeding affecting them. being made in the particular situation 
1e light The courts are also open to any state were “unfair and inequitable and that 
q commission which believes that the the services are unnecessary.” 

g-arm- SEC in any case has unlawfully en- The SEC has codperated with state 
n Elec. croached on its jurisdiction, as § 24 commissions. It will continue to do so. 
urther- provides for judicial review of our or- It trusts, therefore, the contrary im- 
hat the ders in an appropriate Federal court. pression which Mr. Colbert endeavored 
1 appli- Far more important, however, is the to create by his inaccurate and mislead- 
ie SEC fact that in the exercise of its statutory ing article will not be taken seriously. 
cquisi- duties and powers the SEC has, when- 

utility ever time permitted, held conferences | conclusion, it may be added that 
Given with the state commission having juris- the foregoing remarks are based on 
e Wis- diction over an operating utility sub- the thought that Mr. Colbert’s article 
e com- sidiary which applies for permission to reflected solely his own attitudes and 
risdic- issue securities. not those of the Wisconsin commission 
by the Several months ago the commis- of which he happens to be an employee. 
exclu- sioners conferred at length with the The relations of the SEC with that 
on ofa members of the Pennsylvania com- commission have always been most cor- 
by one mission on problems of common inter- dial. We see no reason why they should 
s clear est; and more recently we have been in not continue so. Indeed, since the Wis- 
of the communication with the New York consin Electric Case has been con- 
t from commission. We recently agreed, at cluded, the SEC has had numerous oc- 
t Con- its request, to hold a joint hearing with casions for exchange of correspond- 
at the the District of Columbia commission ence with the Wisconsin commission 
ervise with respect to the issuance of securi- relating to matters of mutual interest ; 
ancing ties by a local operating subsidiary of the Wisconsin commission has, in par- 
ectives North American. Even more recently, ticular, expressed its appreciation of 
-d out. we have agreed to make a public in- our codperation in supplying it with in- 
vestigation of certain utility service formation on the progress of various 
charges at the specific request of the pending integration proceedings, under 
public service commission of the state § 11, in which it is interested. 
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Depreciation—Science or 


Philosophy? 


There’s been entirely too much written about 

depreciation, this author seems to think. Like the 

weather, so much is said about it and very little 
done about it. 


By BERNARD S. RODEY, Jr. 


RTHODOX custom requires that 
everyone writing on deprecia- 


tion start out by dwelling on 
the difficulty inherent in the treatment 
of the subject and on the resulting con- 
fusion that bedevils the discussion on 
depreciation and him who seeks to fol- 
low it. An attempt is then usually made 
to distinguish at least two meanings 
associated with the term: the engi- 
neer’s meaning, generally defined as 
loss in value ; and the accountant’s con- 
cept, amounting in one or another 
form to a provision for amortization 
of cost. 

Occasionally an author goes still 
further and endeavors to trace the 
scope of the word as used and under- 
stood by commissions and courts. But 
rarely has anyone ever found it worth 
while to investigate the effect of the 
decisions of management on deprecia- 
tion to examine into these causes of 
replacement of property, which are 
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primarily dependent on judgment, 
where property is “fired” rather than 
“retired.” True, obsolescence and in- 
adequacy are today almost universally 
recognized as causes of depreciation, 
but even here they are taken to denote 
forces of nature rather than the judg- 
ment of man. 

This concept of depreciation as a 
natural event has had a profound in- 
fluence on its treatment by the regula- 
tory commissions and, though less 
pronounced, by the courts and legis- 
latures. Events are not subject to dis- 
pute; they can merely be ascertained. 
Discovery of facts affecting the public 
interest is preéminently the business 
of regulatory commissions. No busi- 
ness man can properly object to the 
government’s fact finding, since it 
leaves him unhampered to direct and 
control the course of his enterprise as 
he sees fit. 

Thus depreciation has been regu- 
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lated on the theory that it was outside 
the sphere of management’s discretion 
and that to compel management to re- 
cord it in certain prescribed ways was, 
therefore, no undue interference with 
its sphere of control. Protests were 
considered as an attempt by manage- 
ment to conceal or gloss over a truth 
that was unpleasant but nevertheless 
a fact. Nowhere do we find the posi- 
tion taken by the commissions that 
they would enforce the recording of 
depreciation that had not actually ac- 
crued or was inevitably about to 
accrue, Their continual challenge to 
the companies was: “Why don’t you 
recognize the facts?” 


FP now, for the sake of argument, 
we admit the proposition, that man- 
agement has the power to influence the 
accrual of depreciation, to accelerate 
or retard its occurrence, in short, to 
exercise discretion in the matter, it fol- 
lows that the whole philosophy of de- 
preciation controlled by governmental 
authority, based as it is on an avowed 
intent not to interfere with the powers 
of management, must be reéxamined. 
If our theory of government is to 
stand, which leaves to management 
the conduct of its business, and re- 
serves to government the right to be 
informed of the way the business is 
conducted, with the power to correct 
abuses, then depreciation, in so far as 
it is properly shaped by management 
policy, must largely be left in the hands 
of management. 

How, then, can management deter- 
mine depreciation? The answer is, by 
sagacity, foresight, enterprise, con- 
servatism, by everything that we asso- 
ciate with skillful and prudent manage- 
ment. We have a directors’ meeting 
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and the subject discussed is a large 
tract in the suburbs that has lately been 
broken up into lots for residential de- 
velopment. Will the expected demand 
for service materialize? At what rate? 
The directors discuss real estate, trends 
in the shift of population, the income 
class to which their hoped-for new 
customers will belong. Will the rail- 
road service be electrified, or will 
steam engines be used? 


x there any ways of gauging in 
advance the demands upon their 
facilities? How should the expected 
demand be served? One man mentions 
a new type of generator he has recent- 
ly read about. It was designed on a new 
revolutionary principle and, if success- 
ful, will materially cut costs of man- 
ufacturing current. On the other hand, 
it has never been tried out in practice 
before and, if a failure, would result in 
a heavy loss, due to replacement and 
the necessity of keeping up the service 
in the meantime. To operate most eco- 
nomically, the load must be larger than 
the new territory can provide. 

But our man is rather enthusiastic. 
Then the question comes up about the 
cost of installation. Will the price of 
labor go up or down within the next 
few years? Would it not be safer to 
wait? On the other hand, is it not im- 
portant to provide current employment 
as far as may be? In the end the vote 
is taken and it is decided to go ahead 
and build the new plant which will at 
the same time replace an old plant in 
contiguous territory. In other words, 
the old plant is slated for retirement. 
Now the remarkable thing, for our dis- 
cussion, is that the old plant was re- 
tired and its depreciation was never 
even considered. 
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Neither age nor wear and tear was 
even mentioned; inadequacy was not 
a factor, because the old plant is ad- 
mittedly capable of continuing to serve 
the territory for which it was de- 
signed ; obsolescence is at least doubt- 
ful. Many competent engineers would 
not value a machine less merely on a 
manufacturer’s claim that he has a bet- 
ter machine, but which has not yet 
proved its worth in practice. Yet the 
old plant is undoubtedly depreciated 
down to salvage value. And this de- 
preciation is due, largely if not wholly, 
to the judgment of management and 
not to any forces over which manage- 
ment has no control. 


me: of course, instances of this 
kind occur every day. It may be 
rare that the facts will be as clean cut 
as they are presented in our illustra- 
tion. Generally wear and tear, decay, 
some degree of obsolescence, and the 
factors measurable by the engineer 
will at least be partially responsible for 
depreciation. But the opposite is cer- 
tainly just as true. There is hardly any 
item whose retirement is not at least 
in part dictated by a policy of manage- 
ment. No company waits until an item 
no longer renders service. Very often 
poor service or even mediocre service 
will not be tolerated. The Bell tele- 
phone companies have testified to 
keeping their equipment above 90 per 


€ 


cent condition, and retiring what can- 
not be kept at that standard. Surely out- 
side forces cannot be said to have 
brought about that depreciation. It is 
management made, and as such should 
be left to the discretion of manage- 
ment. 

The problem of the relation of man- 
agement to depreciation was recog- 
nized in a case involving one of the 
largest gas plants in the country. Its 
equipment, designed for making gas 
by what is commonly known as the 
“water gas method,” was attacked as 
obsolete. The “coal gas method” was 
put forward as a substantially more 
economical way of making gas, due to 
the fact that salable coke was produced 
as a by-product. Apparently the figures 
were not disputed. But the court re- 
fused to accept the argument. The cost 
of installing the new equipment had 
been put at $8,000,000. 


HE disposition of such a sum, the 

court pointed out, could not be 
taken away from the management. The 
court refused to consider the property 
obsolete. Evidently, whether the prop- 
erty was obsolete or not depended 
solely on the decision of management. 
If it adopted the coal gas method, 
the old property was obsolete; since 
it didn’t, it wasn’t. Any govern- 
mental regulation regarding deprecia- 
tion, which would have compelled the 


outside the sphere of management’s discretion and that to 


q “... depreciation has been regulated on the theory that it was 


compel management to record it in certain prescribed ways 
was, therefore, no undue interference with its sphere of con- 
trol. Protests were considered as an attempt by management 
to conceal or gloss over a truth that was unpleasant but never- 


theless a fact.” 
AUG, 29, 1940 
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company to adopt one process or the 
other, would undoubtedly have consti- 
tuted an undue interference with the 
management’s power. It would, in 
effect, have represented depreciation 
caused by the commission. 

A statement made in that case by 
one of the foremost gas engineers in 
the country, an expert witness for the 
commission, highlights the point. Said 
he: “Now, obsolescence is a nice, 
round term. But I have seen a gas plant 
run by men who told me ten years 
before that that plant could not con- 
ceivably remain in service another 
month.” Our thesis that depreciation 
depends on the judgment of manage- 
ment could hardly be more neatly 
expressed. 

Still, it would hardly be fair to con- 
clude that because depreciation is often 
and largely a matter of managerial de- 
cision, governmental supervision on 
the subject must be wholly excluded. 
Quite aside from the fact that much 
depreciation is undoubtedly the result 
of outside forces, natural and human, 
which management must in all fairness 
be held to report, there exists over and 
above this a great public interest in 
the way a utility is run that is entirely 
different from that interest in, say, a 
clothing factory. If that is run badly 
and goes out of business, the public 
can at once turn to numerous com- 
petitors, able and anxious to serve it. 
But if an electric utility is mismanaged 
into ruin, and must close its doors, the 
result to the community would be dis- 
astrous, 


ee provision for depreciation is 
a form of prudent management, 
comparable to the savings of a private 
individual. The community, and its 
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representatives, undoubtedly have a 
right to insist—and to make sure— 
that every reasonable contingency that 
might threaten the continuance of effi- 
cient service at reasonable rates be 
provided against. But what is reason- 
able with a small company may not be 
tolerated in a gigantic system. And a 
policy that has proved its worth in a 
southern climate may be entirely un- 
suited for the Rocky mountains. 

“Reasonable” shifts its meaning 
from day to day and from zone to zone. 
Let us assume that a manufacturing 
plant is built that generates its own 
power. Clearly the public interest in 
supervising its depreciation policy is 
nil, 

After a while the plant enters the 
public utility field by selling its excess 
current to a few workmen living near 
the plant. There is now some public in- 
terest, but it is very small. In time the 
sale to the public grows, and eventually 
the generating facilities serve the en- 
tire city. 

The load required to keep the 
original manufacturing plant going 
has become insignificant. 

Eventually generating plant and 
manufacturing plant are legally sepa- 
rated and the manufacturing plant 
now buys its current. Would anyone 
contend that the attitude of the regu- 
latory commission towards the gener- 
ating plant’s depreciation problem 
should not be in the least affected by 
these successive changes? Is it not ap- 
parent that each day has its own prob- 
lems which must be solved in their own 
way? Is it not clear that flexibility in 
application is the only way that will 
make regulation of depreciation by the 
commissions tolerable to the com- 
panies? 
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Relation of Management to Depreciation 


“TS problem of the relation of management to depreciation was 
recognized in a case involving one of the largest gas plants in the 
country. Its equipment, designed for making gas by what is commonly 
known as the ‘water gas method,’ was attacked as obsolete. The ‘coal gas 
method’ was put forward as a substantially more economical way of mak- 
ing gas, due to the fact that salable coke was produced as a by-product. 
Apparently the figures were not disputed. But the court refused to accept 
the argument.” 





B” we hear the answer that de- 


preciation regulation can no more 
hurt a company than it can hurt a man 
to be restrained from squandering all 
his money and be compelled to invest a 
generous amount in savings. If that 
argument is addressed to the proposi- 
tion that a company should set aside 
sufficient funds to meet its actual de- 
preciation and the depreciation reason- 
ably to be expected in the next few 
years, we accept it wholeheartedly. But 
if we go beyond that point, does not a 
depreciation reserve become too much 
of a good thing? 

Let us suppose that here is an elec- 
tric utility plant with a total annual 
revenue of $10,000,000. Of this, 20 
per cent, or $2,000,000, is extracted 
in taxes. Another $2,000,000 goes for 
supplies, mainly coal and copper. 
Wages account for $3,000,000. Inter- 
est on bonds requires an even million 
dollars. 
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Dividends, approximating on the 
combined common and_ preferred 
stocks about 4 per cent, take out an- 
other $1,500,000. So that at this point 
we have accounted for $9,500,000. 
That leaves $500,000 for depreciation, 
which is somewhat more than was set 
aside last year and which the manager 
of our company, in the light of his ex- 
perience, especially with this company, 
considers quite ample. 

But now our manager has a talk 
with a member of the public service 
commission of his state. The commis- 
sioner earnestly assures him that un- 
der the uniform system of accounts in 
force in this state, the amount to be 
set aside for the depreciation reserve 
should be at least $2,000,000. The 
more so, as he takes pains to point out, 
as the company in the past has also set 
aside annual amounts for depreciation 
that would fall below these required by 
the uniform system. 
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UR manager listens thoughtfully, 
0 and the commissioner, noting 
the effect of his words, asks him 
squarely : “Wouldn’t you prefer to in- 
yest your money in a company with 
large reserves, rather than skimpy 
ones ?” 

The manager admits that he would: 
“Of course, I’d like to have a large re- 
serve, but I don’t know where to take 
the money. But you stay with me, and 
I'll run down the list of my expenses, 
and we'll see what we can do. Now 
here is the first item, $2,000,000 for 
taxes, Maybe we have the answer right 
here. Two million dollars does seem to 
me like a lot of money for one year, 
and I’m willing to use any amount you 
suggest out of that for depreciation.” 

But it is evident that that commis- 
sioner is not amused, and the manager 
hurries on to the next item. By chance, 
the salesman from the coal firm is 
waiting outside and called in. “Say 
Bill, the law compels me to provide a 
larger depreciation reserve, and I think 
I'll have to take it out of the coal bill.” 
This statement is greeted by the coal 
salesman with loud guffaws. “That’s 
tich. You are our most finicky cus- 
tomer. You insist on the quality of coal 
being just so; you give us delivery 
schedules almost detailed down to the 
minute ; you hold us responsible if any- 
thing goes wrong in transportation, 
which is not our fault at all. You... .” 
Here Bill is cut short and excused. 

Our manager looks at his list. The 
next item is labor. His face be- 
comes harder and his jaw set. He in- 
Vites the commissioner to attend a 
meeting of his board of directors, 
where he will bring up the question of 
cutting wages to provide for the de- 
Preciation reserve. To make sure that 


no hitch will develop this time, he has 
already decided not to consult the 
union heads, but present them with the 
accomplished cut. 

However, the board proves strange- 
ly cool to the idea. There is no en- 
thusiasm at all. ‘““Don’t the men earn 
their pay?” he is asked. “Haven’t we 
got the money to pay them?” “What 
about that reserve?” “Can you think 
of anything short of an earthquake 
that would put us in a hole?” The 
manager has no satisfactory answer. 
One man sums it up: “We reduced 
wages back in 1932. We didn’t like it. 
But times were bad. We were roasted 
like hell in the press. We know for a 
fact that the resentment had quite a 
lot to do with the increased taxes that 
were slapped on us in recent years. 
Well, we’ve restored the cuts. We are 
trying hard to have good relations with 
the public. Well, you can imagine how 
a wage cut would hit back at us.” 

Mr. Smith explodes. He, if any, is 
the “economic royalist” on the board. 
“No government is going to tell me to 
cut my workers’ wages, no matter how 
hard they try to make the workers hate 
us.”” The manager is somewhat taken 
aback. A mild, inoffensive looking man 
on the board, who hasn’t opened his 
mouth before, startles the discussion to 
a close: ‘““We have a contract with the 
union; we can’t cut.” 


HE item “Interest on bonds” is 

passed over without comment. 
Next comes “Dividends.” The man- 
ager squares himself for a finish fight. 
This is his last chance. This is one in- 
stance where any real discretion to cut 
rests with him and his board. He lis- 
tens grimly to arguments pleading that 
a 4 per cent return really puts a stock 
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in the class of bonds, and that there- 
fore there must be no default. He ig- 
nores the argument that the additional 
money diverted to depreciation reserve 
could never be used for replacement of 
property, and that eventually the ex- 
cess would be deducted by the courts 
from the rate base, thus making the 
stockholders pay for property used up 
in the service of the customers. 

But then a novel point is presented : 
“Tf we omit one dividend, our credit 
will be shot to pieces.” “Well,” retorts 
the manager, “TI can’t help that.” “Yes, 
but you know,” a quiet voice persists, 
“that we are planning to refund prac- 
tically all our bonds from 54 and 6 
per cent down to a 4 or maybe 34. The 
expected saving is likely to be our big- 
gest money-maker this year and for 
years to come. If we can’t even keep 
up a 4 per cent dividend record in what 
we present to the public as a sound, 
well-managed, first-class utility com- 
pany, we hardly need bother with this 
refunding procedure.” 

The manager is desperate. “Our 
bankers know we are absolutely ship- 
shape. Our bankers know we are in 
the hands of the commission, no of- 
fense to our guest, the commissioner. 
Besides, it isn’t what the bankers think 
that counts, but what the public be- 
lieves. And you can’t explain away an 
omitted dividend nohow.” 


q 


N this point the commissioner takes 
a hand. “Now, gentlemen, there 
is no need to curtail any legitimate ex. 
pense for the purpose of providing the 
required depreciation reserve. That de 
preciation has occurred in the servic 
of the public, and it is both lawful and 
just to recoup the loss by way of the 
rates exacted from the public. If tha 
can only be done by increased rates, the 
commission, I am sure, will give care. 
ful consideration to any application 
filed with it for that purpose.” 

For a moment the room is pervaded 
by the atmosphere of millennium. To 
have a commissioner suggest that the 
rates are too low sounds too good to 
be true. But the spell is speedily broken. 
“Tsn’t it a fact,” challenges a man, “that 
most of our new business in recent 
years has come from increased demand 
in utilization? I mean that we've got 
pretty much every possible customer 
as an actual customer. We are clos 
to the saturation point there. So we 
endeavor to educate the public to in- 
creased uses of electricity. We persuade 
them to install radios, to use electric 
toasters, to do their washing by elec- 
tricity, to exchange their ice boxes for 
refrigerators. Now we know that 
many of these uses are still considered 
luxuries. The only thing essential is 
the light and the radio. All our other 
appliances are still very much on trial. 


7 


“AMPLE provision for depreciation is a form of prudent 
management, comparable to the savings of a private tmdt- 
vidual. The community, and its representatives, undoubtedly 


have a right to insist—and to make sure—that every reason- 
able contingency that might threaten the continuance of effi- 
cient service at reasonable rates be provided against. But 
what is reasonable with a small company may not be tolerated 


in a gigantic system.” 
AUG. 29, 1940 
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[ don’t need to tell you how many 
yeople with electric refrigerators turn 
the juice off for months at a time. Still, 
these new applications are our major 
chances for new business. If we in- 
crease the rates, people will drop elec- 
tric appliances like hot potatoes. And 
don’t think the newspapers won’t harp 
on the theme that we first create a de- 
mand and then try to gouge it. And for 
what? Not to pay our wages, or debts, 
or replacements now needed or ex- 
pected, but to create reserves for a 
fund which we ourselves admit will 
not be necessary. Are we in the busi- 
ness of providing electricity or of pro- 
viding depreciation reserves? If you 
value your new business, and your 
good will, you had better explode any 
ideas about rate increases right now.” 


gS enone the meeting breaks up. 


The two men return to the mana- 
ger’s office, very thoughtful, indeed. 
In the end the manager speaks up: 
“Seems to me there is really only one 
argument between us, and that is 
whether our reserve is sufficient. If I 
can convince you that it is, you 
wouldn’t insist on my adding to it. 
Same way, if you show that it is too 
small, I’ll add to it, and darn quick, too. 

“Now there seems to be only one 
way that will really and conclusively 
prove who is right, and that is the his- 
tory of the company’s experience. 
We’ve been in the electrical business a 
good half-century. In that time the 
game has been revolutionized several 
times over. You had to have money to 
junk your equipment and build anew, 
or you were pushed to the wall. You 
know that our company has always had 
sufficient reserves to take advantage of 
every new improvement in the art. 
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We’ve never been caught short. Our 
reserve, which, by the way, is now 
larger than ever in the history of the 
company, has proved its sufficiency for 
half a century. 

“There is no indication that the 
present management is less wise, less 
careful, less progressive than in the 
past. It is our responsibility to be alert 
to prospective needs and how to meet 
them. We know that lack of foresight 
cannot be reminded by inordinate 
charges in the future so that any de- 
ficiency that should exist when replace- 
ments become necessary must be made 
good out of stockholders’ money. 
Since the results of any depreciation 
policy will affect us most, we ought to 
have something to say about it. You 
cannot tear power away from re- 
sponsibility.” 


HE commissioner does not look 
convinced. “The courts don’t seem 
to agree with you, certainly not of 
late.” “Oh, don’t they,” interrupts the 
manager. “I wasn’t going to mention 
any cases because I feel there has been 
far too much litigation about these 
matters in the past. I am sure that regu- 
lation has come to stay and that it 
ought to stay because there is cer- 
tainly a tremendous public interest in- 
volved in the proper operation, financ- 
ing, and accounting of a utility. But 
there is nothing in the cases, so far as 
I can judge, that takes away the right 
of the companies to run themselves.” 
“What cases have you in mind?” 
asked the commissioner. 

“Well,” replies the manager, “what 
about the Lindheimer Case? There the 
telephone company did the very thing 
which we are trying to avoid, and 
which the commission insists that we 
AUG. 29, 1940 
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do; namely, they built up too large a 
reserve. And what did the court say? 
Why, the court said that the annual 
depreciation allowance was too high, 
and that they couldn’t charge it to op- 
erating expenses. That’s precisely what 
I’ve been trying to tell you all day. In 
the AT&T Case, if I can remember 
right, the judges got a lot of things off 
their chests that had perhaps better be 
left unsaid. They gave you a free hand 
to impose most any method that was 
not so entirely at odds with funda- 
mental principles of correct accounting 
as to be the expression of a whim 
rather than an exercise of judgment. 
They gave you permission to prescribe 
a system of accounts, even if it ap- 
peared to be unwise or burdensome or 
inferior to another. 


a6 HE point I wish to make is that 

the court expressly divorced 
accounting from management. Regula- 
tion of our accounting was not to give 
the commission additional jurisdiction, 
but enable it to properly regulate 


such matters as were really already 
within its jurisdiction, and the de. 
termination of management policy was 
hardly considered within your juris. 
diction. And look at what the FCC 
said about excessive depreciation ac. 
cruals in its report on the special tele. 
phone investigation. Consider the te. 
cent testimony before the Temporary 
National Economic Committee to the 
effect that most of our large industrial 
units have habitually and systemati- 
cally piled up such huge reserves that 
they never have to go into the open 
money market, with the result that new 
capital must join labor in the ranks of 
the unemployed.” 

The commissioner rises. “We need 
not decide that question today. In the 
meantime, I shouldn’t worry too much 
in your place. Every commission real- 
izes that effective regulation is im- 
possible without flexibility. When you 
come to us, you may be assured that 
we will give fitting consideration to 
the ‘special circumstances’ of your 
case.” 
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Banking: The Bulwark of Capitalism 


¢ “Ww: know that activity created by war or armament cannot bring 

prosperity. We know that we will probably be faced with seri- 
ous maladjustments in trade and price levels, production and unemploy- 
ment when the war is over. As time goes on taxation and regulation 
will increase the difficulty of doing business. Banking is one of the most 
important keystones in the capitalistic system. The capitalistic system is 
on trial. It must not fail and it will not fail if every banker does a 


sound job.” 


—AbprIAN M. MASsSIE, 


Vice President, New York Trust Company. 
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How Much Should a Utility 
Company Be Allowed to Earn 


Trend toward lower rate of return shown by decision of 

Illinois Supreme Court holding 5 per cent not confiscatory; 

distinction between confiscatory return and other return; and 
other important rulings by the court. 


By HARRY R. BOOTH 


of controversy during recent 

years over utility rates, it is a 
paradox that during this very period 
of agitation the number of formal rate 
cases going through the courts has 
shown a downward trend. This is ob- 
viously because of the increasing ac- 
ceptance of informal procedure and 
negotiation which has aptly been called 
“round-table regulation.” 

But if the quantity of rate litigation 
has decreased, the quality, in the sense 
of importance as a guiding precedent 
of individual cases, has shown an op- 
posite tendency. In other words, while 
we have fewer cases going up to the 
U.S. Supreme Court, the resulting de- 
cisions are proportionately of greater 
weight. The most important of these, 
perhaps, was the case that arose out of 
the efforts of the Peoples Gas Light & 
Coke Company in June, 1936, to obtain 
an increase of $3,000,000 per year in 
gas rates for service rendered in the 
city of Chicago. 

This case was concluded by the ac- 


NY 28 controversy the amount 
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tion of the Supreme Court of the 
United States on April 1, 1940, in dis- 
missing the appeal of the company for 
want of a substantial Federal question. 
This action of the highest tribunal, in 
effect, sustained the decision of the su- 
preme court of Illinois.’ The state 
court had decided several questions 
worthy of note; some are of local in- 
terest; the majority have broader sig- 
nificance. They are as follows: 


1. The right to review by the filing 
of a bill in equity. 

2. The weight to be accorded the 
findings of fact by the commission in 
the supreme court notwithstanding 
findings to the contrary by a lower 
court and a master. 

3. In the determination of value 
Smyth v. Ames is to be followed al- 
though greater weight may be accorded 
to original cost. 

4. The independent determination 
by the commission as to what are rea- 
sonable operating expenses. 

5. The holding that 5 per cent does 


—_—_ 


1 (1939) 373 Ill 31, 31 PUR(NS) 193 (for 
— opinion see [1937] 19 PUR(NS) 
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not constitute a confiscatory rate of 
return and the specific recognition of 
the difference between a reasonable 
and confiscatory return. 


HE first, or jurisdictional, ques- 
tion was decided in favor of the 
right of a utility to institute an injunc- 
tion suit in an equity court notwith- 
standing a provision of the State Utili- 
ties Act (§ 68, Act of 1921) which pur- 
ported to limit the utilities’ rights to a 
comprehensive appellate review of reg- 
ulatory orders by the state commission. 
The second point, involving the 
weight to be given findings of the com- 
mission, was resolved in favor of the 
commission notwithstanding directly 
contrary findings in a lower court 
where a special master differed from 
the commission on nearly every im- 
portant issue of fact. This is a note- 
worthy point because while courts and 
statutes have usually recognized the 
need for giving great weight to fact 
finding by an administrative agency, 
it is doubtful whether the courts have 
generally extended the principle as far 
as the Illinois Supreme Court did in 
this case. There the court, after re- 
viewing the evidence, followed the 
commission’s findings rather than 
those of a lower court and a special 
master. The court’s opinion on this 
point may have been influenced by the 
fact that the lower court and special 
master gave little weight or presump- 
tion in favor of the commission. 


_ the determination of the rate base, 
the Illinois Supreme Court found 
that the commission had followed 
Smyth v. Ames and had accorded ap- 
propriate weight to original as well as 
reproduction costs. Incidentally, the 
commission, after determining an un- 
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depreciated value based both on Orig. 
inal cost and reproduction cost, then 
made its deduction for depreciation, 
thus in effect recognizing that deprecia- 
tion is a fact regardless of the basis for 
cost new. While there is scarcely any- 
thing novel in the court’s ruling, the 
court made an interesting distinction 
between “‘original cost in itself” and 
“trended original cost.”’ The latter, the 
court apparently found to be just an- 
other reproduction cost appraisal, 
Furthermore, the court approved the. 
commission’s finding that in the deter- 
mination of original cost it is proper to 
exclude items previously charged by the 
company to operating expenses. 

On the fourth point the Illinois court 
upheld the discretion of the commis- 
sion in disallowing a number of items 
as improper and unnecessary expenses. 
The orthodox doctrine used to be 
that operating expenses as claimed 
by utilities (except payments to affili- 
ated companies and charges to depre- 
ciation) should be accepted without 
question except where there was evi- 
dence of an abuse of discretion by cor- 
porate officers. The U. S. Supreme 
Court pulled the lines a little more 
tightly during the depression in the 
celebrated Lindheimer Case. In the 
Peoples Gas Case, however, the Illinois 
commission had disallowed as improp- 
er or unnecessary operating expenses 
as follows: 

Reduction in depreciation (about) $1,100,000 

Reduction in tax accruals 750,000 

Reduction in new business expenses _ 500, 

Elimination of portion of rent for 
space in company-owned office 
building 

Elimination of payments to Hellier 


Coal Co. ¥ 
Elimination of donations 


200,000 


2Lindheimer v. Illinois Bell Teleph. Co. 
(1934) 292 US 151, 164, 3 PUR(NS) 337. 
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flimination of portion of expense 

for maintenance of mains 130,000 
Elimination of portion of amortiza- 

tion of conversion expense 166,263 


tis doubtful whether in any previous 
pe case an administrative body 
extended its regulatory control over the 
propriety of a utility company’s operat- 
ing expenses to such an extent as in 
this case. However, the court backed 
the commission up in most of the rul- 
ings. Under the heading of the annual 
allowance for depreciation, the com- 
pany’s estimate ($2,900,000) based on 
evidence as to the approximate life of 
its property was offset by another com- 
pany witness who estimated a much 
longer life, as well as by the general 
practice of the gas industry, the com- 
pany’s long-term experience as to re- 
tirements, and its evidence on the loss 
in value due to depreciation in a re- 
ent period. The Illinois Supreme 
Court observed (373 Ill 31, 60): 


The commission is presumed to be an ex- 
pert body itself, and the fixing of the amount 
allowable for annual depreciation was en- 
tirely within its province, which we are not 
at liberty to disturb unless we find its action 
arbitrary or unreasonable. 


e 


The court also sustained the com- 
mission’s exclusion of the $500,000 ex- 
pense item for new business where the 
commission took the view that the 
company’s new business expense was 
too high as a result of a large space- 
heating sales campaign in connection 
with the introduction of natural gas. 
Here again the court said: 

We do not think the action of the com- 
mission in this respect was unjustified, as, 
in the very nature of things, a sale of out- 
side articles to promote the sales of a com- 
modity regulated by a utility must be con- 
trolled by the commission, as otherwise it 
would be possible to either raise the oper- 
ating expenses to unreasonable heights or 
convert the utility into a mere medium of 


selling appliances and merchandise not 
regulated by the commission. 


HE disallowance of the excessive 
charge for office rental was based 
on the comparison of the average rental 
received by the utility from other ten- 
ants with amounts charged itself. 
However, the court did agree with 
the company that the commission had 
no right to assume that a utility would 
litigate its taxes or that it would be 
successful if it did so. This applied to 
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cent years over utility rates, 1t is a paradox that during this 


q “NOTWITHSTANDING the amount of controversy during re- 


very period of agitation the number of formal rate cases go- 
ing through the courts has shown a downward trend. ... But 
if the quantity of rate litigation has decreased, the quality... 
has shown an opposite tendency. In other words, while we 
have fewer cases going up to the U. S. Supreme Court, the 
resulting decisions are proportionately of greater weight.” 


7 


the refusal of the commission to allow 
$750,000 in real and personal property 
taxes under litigation. Finally, the 
court refused to go along with the com- 
mission’s disallowance of an item 
($130,000) for maintenance of mains 
which the state board had called ab- 
normal. The court found “no evidence 
that the company intentionally in- 
creased its maintenance expense or 
that it was any other than a bona fide 
expense.” 

The commission’s action in disallow- 
ing an annual charge for amortization 
expenses connected with a system 
change-over from manufactured to 
mixed gas supplies was thrown out by 
the court where it appeared that a pre- 
vious (1932) commission order had 
authorized some amortization, al- 
though it had provided that it should 
be taken care of out of income. 


uT the issue which has created the 
greatest interest in this case is the 
holding of the court that a 5 per cent 
return is nonconfiscatory. The com- 
pany witnesses on this subject included 
an investment banker, an investment 
analyst, and two economists who testi- 
fied that a fair return for the company 
could not be less than 7 per cent. These 


witnesses predicated their conclusion 
in a general way upon cost of money, 
the risk of the business, and other fac- 
tors usually considered by witnesses 
testifying on rate of return. 

Contrasted with this claim was the 
testimony of the commission’s chief 
accountant who declared that in his 
opinion 54 per cent would be adequate 
for a company operating under similar 
conditions as the Peoples Gas Company 
to pay fixed charges and earn 6$ to 7 
per cent on capital stock, providing the 
capital structure was well balanced. He 
stated that such a return would be ade- 
quate to enable the company to raise 
necessary capital for its business. A 
financial expert employed by the com- 
mission declared that 5% per cent would 
be a fair return, and that if reproduc- 
tion cost of capital was controlling the 
fair rate of return would be 5} per cent. 

It also appeared that the historical 
cost of the company’s bond money was 
slightly over 5 per cent. Upon the basis 
of the evidence before it the commis- 
sion concluded that the return which 
the company was earning was about 
5.95 per cent and was reasonable; but 
the circuit court held that if the com- 
pany earned less than 64 per cent such 
return would be confiscatory. 
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HOW MUCH SHOULD A UTILITY BE ALLOWED TO EARN? 


tp appeal to the supreme court 
the state vigorously argued that 
the lower court had failed to distin- 
guish between a fair and a confiscatory 
return, the latter being the sole issue 
before the court; and that, in view of 
current yields on high-grade securities 
and current earnings in business, if the 
court should find that the company was 
only earning 5 per cent, such a return 
would not be confiscatory. 

In agreeing with this argument the 
court declared (373 Ill. 31, § 68): 

It seems to us fair to assume that if the 
company could take a sum equivalent to the 
value of its property and invest it soundly, 
so as to insure a rate of return in excess of 
the return authorized by the commission, 
this would be proof, or at least evidence, of 
confiscation, yet we are bound to take ju- 
dicial notice of the fact, as well as evidence 
in the record, that it would be exceedingly 
dificult to invest a sum anywhere com- 
parable to the value of appellee’s property so 
as to earn 5 per cent. 

Although the return rate allowed in 
this case seems exceptionally low, the 
fact is that returns fixed by commis- 
sions and sustained by the courts in 
recent years have been gradually de- 
clining to the point where the return 


now allowed by commissions in fixing 
gas, electric, and telephone rates seldom 
exceeds 6 per cent. 

It is also particularly significant that 
the Illinois Supreme Court has demon- 
strated that a substantial difference ex- 
ists between a fair and reasonable re- 
turn and a nonconfiscatory return. The 
lower court had held that a return high- 
er than that fixed by the commission 
would produce confiscation. Since the 
concrete instances in which the courts 
have actually sustained a specific return 
as nonconfiscatory which was lower 
than the return found reasonable by a 
commission are indeed rare,® this rul- 
ing is probably of great importance as 
a precedent indicating the difference 
between a fair return and a nonconfis- 
catory return. 


8In Alexandria Water Co. v. Alexandria 
(1934) 163 Va 512,7 PUR(NS) 53, the court 
found nonconfiscatory 4.98 per cent or nearly 
14 per cent below the return of 6.4 per cent 
found reasonable by the commission. The gen- 
eral principle has been sustained in Columbus 
Gas & Fuel Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 US 398, 414, 4 PUR(NS) 
152, and State P. U. C. ex rel. Springfield v. 
Springfield Gas & E. Co. 291 Ill 209, 217, 
PUR 1920C 640. 





Photo Passports for Cut-rate Transit 


HE Seattle, Washington, transit system is spending ap- 

proximately $3,000 to photograph all the high school stu- 
dents in that city for purposes of making identification passes 
qualifying the students for cut-rate transit in the street cars. 
The student rate in the city of Seattle is approximately one- 
fourth of the regular passenger fare. Grade school students are 
not being photographed. But their older brothers and sisters 
attending high school will have to carry their “passports’’ or 


pay full fare. 
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OUT OF 
THE MAIL BAG 


For Better Public Relations 


M* Edward L. Bernays’ article in the June 
6th issue of your periodical has been 
read and studied with considerable interest. 
Mr. Bernays, in the article, “What can Utili- 
ties do about Public Relations — Today?”, 
speaks of a scientific or engineering approach 
to the problem of public relations. 

To the writer, with his operating experience 
of over thirty years in the electric utility busi- 
ness, the change in the attitude of the public 
toward electric utilities came as a rude 
awakening. Thirty years ago, the industry was 
pioneering. Enthusiastic youngsters out of 
technical schools were pushing for something 
better. The whole atmosphere of the industry 
was that of true American initiative backed 
with boundless energy. Miraculous results 
were achieved. It became a great industry and 
a tremendous influence in raising the standard 
of living of millions of people in this country. 
In it, the idealism of the young American 
found a liberal outlet. He was a part of a 
great industry rendering social service and at 
the same time he was engaged in a fascinating 
job which involved all his ingenuity in all 
phases of engineering, in sales activities, and in 
business acumen. He thrilled to the public ac- 
knowledgement of all this. 

With the initiation of the depression in the 
early 30’s a change occurred. The operator 
learned that his procedures were open to harsh 
criticism. He discovered that there were 
“votes in those kilowatt hours.” He found 
himself surrounded by agencies built up to 
punish him, to harass him for the purpose of 
making headlines for political reasons. 

As analysis had been a required asset in the 
utility operator’s daily job he sought to ana- 
lyze the reasons. He shortly determined that 
politicians through the exploitation of class 
hatred and aided by the universal depression 
had made excellent use of the fact that into 
24,000,000 homes the utility industry sent a 
bill every month. Of course such a condition 
made the blackguarding of the electric indus- 
try good politics. 


oe wdgeney analysis showed that there could 
be no smoke without at least some fire. 
Therefore, it became necessary for the analyti- 
cal operator to determine what practices the 
utility industry was pursuing that put “votes 
in those kilowatt hours.” His analysis indi- 


cated that the electric utility industry had been 
pursuing the following practices which per- 
mitted the politicians to thrive at his expense. 

In general, the hurtful practices fell into two 
classes : 


1. Financial procedures which were unethi- 
cal and, in some cases, undoubtedly illegal. 

2. Practices which affected the individual 
customer in his use of the commodities sold 
and his contact or lack of it with the company 
selling them. 


The writer, having had little experience with 
or responsibility for financial matters can only 
assume that state and Federal regulatory 
bodies which confine themselves to control of 
the financial procedure is the answer to the 
elimination of the unacceptable financial pro- 
cedures of the past. 

As a matter of fact, it was quite apparent 
that the average customer did not know and 
did not care what kind of securities were sold 
by the utility company supplying him or by its 
holding company. He was interested in getting 
an all-around service at a cost which he con- 
sidered proper and reasonable. Public resent- 
ment, therefore, could not be traceable to 
financial procedure no matter how unethical. 

Therefore, the analytical operator must 
come to the conclusion that the smoldering re- 
sentment of the buying public against the 
electric utilities which the professional politi- 
cian was able to capitalize must have its source 
in procedures that were unacceptable. No one 
act or procedure, when initiated, created pub- 
lic resentment. Yet it was quite apparent that 
there was much deep-seated resentment 
against the industry. : 

The operator’s problem was to determine 
the procedures which caused resentment 
among its customers. For the first time he was 
required to look outside of his industry to find 
a solution. It was obvious that all homes cus- 
tomers of the industry paid out vastly more 
money for other commodities each month than 
was paid to the utility. 


HE analytical operator in comparing ac- 
"Scan retail practices with the practices 
of the utility industry determined that in the 
latter, as a whole, exclusive of the telephone 
industry, there was no personal contact be- 
tween buyer and seller. The telephone indus- 
try years ago developed the personal contact— 
its “million-dollar voice.” 
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OUT OF THE MAIL BAG 


The electric utility sold a commodity by 
units, entirely incomprehensible to the average 
customer, with no personal contact (with one 
exception) and with no particular effort made 
to advise its customers what they were getting 
for their money. 

The one personal contact in years gone by 

between the buyer and the seller was a meter 
reader who was so busy reading meters that 
he frequently failed even to be courteous. One 
other possible contact that a few of the fa- 
vored customers received was through the 
white collar commission salesman. I say the 
“favored few” because this genuine snob rep- 
resenting the utility would not spend any of 
his valuable time talking to the customer in 
the low-income bracket because that customer 
did not have enough buying power to warrant 
a large commission on any sale consummated 
by him. 
"When the operator compared this type of 
contact with the contact between Mr. and Mrs. 
Average American and the grocer, he found 
much to be desired. The grocer knew the 
customer’s name, displayed his goods, and 
sought to sell the customer just what he or 
she wanted. 

In further analyzing the resented procedures 
of the industry, the operator compared the 
type of bill rendered with that rendered by 
the retail store. He found that the account- 
ing department had been able to reduce the 
expense per bill 1.693 cents per month through 
mass production and had produced something 
that only the accountant could understand. He 
found that simplification purely for office 
benefit had extended to the point where some- 
where on the bill there was a little square with 
some figures in it with no dollars and cents 
mark and no decimal point. Of course, after 
a while the customer got to know that the last 
two figures in this square represented cents 
and the other figures represented dollars. 

Opposed to this procedure was the itemized 
bill rendered by the retail store which set forth 
the date of purchase and the quantity, type, 
kind of article, the unit price, and the total 
amount due. 

The analytical operator found the compari- 
son quite odious when he put himself in the 
place of the customer. 


i procedure analyzed was the matter 
of penalty or discount. It was determined 
that it was extremely difficult for Mr. and 
Mrs. Average American to understand why 
the cost of the commodity purchased from the 
utility industry was 10 per cent more one day 
than the day before. This was particularly an- 
noying if through any dislocation in household 
affairs the bill remained unpaid during the 
“discount period.” 

It was difficult for the operator to believe 
that a grocery store could live very long if 
this procedure were adopted. Also, in elec- 
tric companies having no discount or penalty, 
delinquent accounts did not run to excessive 
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numbers nor did collection expense become 
great. True, the amount required for working 
capital might be increased but interest charges 
on working capital are recognized as a legiti- 
mate expense to add to operating expense. 

When comparing separate procedures of the 
retail establishment with those adopted by the 
electric utility industry, it was found that the 
utility industry had adopted continuous meter 
reading and continuous billing. The continu- 
ous meter reading was unquestionably an effi- 
cient procedure which did not adversely affect 
the customer. However, when the utility con- 
verted these meter readings into bills and sub- 
mitted the bills at any time during the month 
it saw fit, the industry went outside the 
realm of accepted commercial practice. This 
is not done outside the utility industry. 

The writer had one experience along these 
lines. In a small isolated situation the railroad 
shops dominated the town. When continuous 
meter reading was put in effect, bills were 
made out as soon as the readings were avail- 
able but the bills were dated the last day of 
the month and all sent out on that day for 
receipt by the customers the Ist of the month. 
This was deemed necessary to comply with 
usual commercial practice and also for the 
reason that the vast majority of the company’s 
customers received pay checks on the Ist and 
15th of the month. If the electric company 
bill was not paid out of the pay received the 
Ist of the month there would have been a 
large number of delinquent bills with conse- 
quent high collection costs. Therefore, this 
procedure was beneficial to the small company 
as a whole, although working capital had to 
be increased to the extent of about fifteen 
days’ average operating expense. 


N comparing the procedures of the retail 
I store with those developed over a period 
of years in the electric utility industry, the 
operator found a very wide discrepancy in 
the pricing of the commodities sold by the 
two institutions. True, the grocer’s customer 
could purchase a case of canned goods at a 
saving of a cent or two a can or could buy 
large quantities of other products at a saving 
over the usual unit price, but there never was 
in the retail store the differential in the unit 
price that had been developed in the utility 
industry. The utility industry required its 
small customers to pay 8, 9, or 10 cents per 
kilowatt hour for the first few kilowatt hours 
purchased while the large customer was ren- 
dered a bill which included a lot of kilowatt 
hours at 14 cents or 1 cent. 

The vast majority of American homes are 
stimulated by ideals for home betterment and 
by national advertising. National advertising 
has taught the American homekeeper the at- 
tractiveness and the efficiency of electric re- 
frigeration. However, there is almost the same 
differential in the dollar cost of electric re- 
frigeration operation between the poor man’s 
home and the rich man’s home as there is in 
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the operating cost of a second-hand, 4-cylinder 
automobile and a 12-cylinder Cadillac run by a 
chauffeur in livery. The analytical operator 
found that the electric utility industry was so 
blinded by averages that he forgot to realize 
that the thrifty, painstaking homekeeper could 
operate a small electric refrigerator on 12 or 
15 kilowatt hours a month as opposed to the 
80 or 100 kilowatt hours a month used by the 
extravagant home run by domestics. 

The retail rate structure of many utilities 
made the cost of this service almost prohibi- 
tive. Many such rate structures would render 
all the refrigeration service used in the poorer 
home at 8 or 9 cents a kilowatt hour while the 
rich man got a lot of his refrigeration at 
13 cents a kilowatt hour. 


LECTRIC range cooking has become more 

popular in recent years. In this case the 
electric rate structure mitigated against the 
small customer even more than in the case of 
electric refrigeration. The differential in use 
of the commodity is almost as great or greater 
in electric cooking as in electric refrigeration. 
The thrifty housekeeper of limited means can 
cook for the average family at 60 kilowatt 
hours, while the wealthy home will use and 
waste over 400 kilowatt hours. The electric 
cooking service was rendered by the utility 
company to the low-income customer at 5, 6, 
or 7 cents per kilowatt hour while the wealthy 
customer had nearly all his electric cooking 
service rendered him at 1 cent, 14 cents, or 2 
cents per kilowatt hour. 

While it is questionable whether the aver- 
age customer realized the manner in which the 
usual rate structure mitigated against him, he 
of course was conscious that under the condi- 
tions of sale imposed by the utility industry 
his home was barred to the social betterments 
represented by refrigeration and cooking. 

Seldom if ever has the analytical operator 
found any public resentment against the aver- 
age rate at which domestic energy was sold. 
The resentment has always been against the 
top rate and the political thunder has been 
directed against the top rate. There are sound 
social reasons for this resentment against the 
high top rate. There is probably some reason- 
able resentment against the low bottom rate. 
In the vast majority of cases it is only the 
“Economic Royalist” who benefits by some of 
the excessively low bottom rates. 

The operator found that the rendition of 
service to the customer involved more than the 
delivery of a continuous flow of energy at 
the proper voltage; involved more than cour- 
teous, honest treatment. It involved the expo- 
sition to the customer of home betterments 
within the customer’s ability to purchase. He 
found that the “Better Light—Better Sight” 
activity represented a wonderful advancement 
in this matter of service. However, the oper- 
ator found that in many cases this real achieve- 
ment of the utility industry was hurt through 
the overzealous merchandising viewpoint of 
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many utilities. There being a first-class mark. 
up on a $12 floor lamp, there was more interest 
in the placing of this vehicle of better light 
and not sufficient interest in the placing of a 
$1.98 table lamp. 

Not only in the matter of better light was 
there a possibility of real service to a wide 
range of customers, but also in the matter of 
cooking devices, 4. ¢., the placing in the low 
income home of low first-cost appliances 
within the ability of that home to purchase, 


Speers may be many other relationships be- 
tween the utility and the retail customer 
which are causes of resentment. A few have 
been mentioned above and will be summarized 
with suggested corrective procedures: 


1. Buyer and Seller Contact 

_ Correction: Institute customer representa- 
tives who periodically contact customers every 
month; who render little services in fixing up 
an appliance, a doorbell, or a radio; who sell 
appliances within the means of the customer 
to buy with no commission on the sale; who 
read meters. 


2. Incomprehensible Bill 

Correction : Spend a cent or two per bill and 
make it look like a bill such as other bills 
coming into the home. 


3. Penalty or Discount 

Correction: Bill the commodity sold with- 
out either. The slight increase in collection 
costs will be offset by decreased cost of satis- 
fying complaints. 


4. Monthly Billing 
Correction: Render all bills the first of the 
month. 


5. Retail Domestic Rate Structures 

Correction: Bring down the top rate and 
open the door to the low-income customer for 
the social service rendered by good light, elec- 
tric refrigeration, and electric cooking. Raise 
the bottom rate where possible or extend the 
middle blocks so that the wealthy customer is 
paying a somewhat larger amount both for 
what he uses and what he wastes. 


6. Light and Appliance Selling Service 

Correction: Bring to the attention of the 
low-income home the efficient but low first-cost 
equipment capable of rendering service to that 
home within its financial ability. 


Referring again to Mr. Bernays’ article, it 
occurs to the writer that the points mentioned 
above constitute the essence of public rela- 
tions. There is no one item which can possibly 
be criticized by any commission. The re- 
ward for efficiency in rendition of this type 
service will unquestionably be the adoption of 
what has long been known as the London 
Sliding Scale of rate making; that is, the lower 
the rate the greater percentage return allowed. 

—Roperick D. DoNALpson, 
New York, N. Y. 
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Wire and Wireless 
Communication 


y reiterating that under the Com- 
B munications Act there can be no 
such thing as government censorship of 
the radio, Chairman James L. Fly of the 
FCC emphatically scotched rumors that 
broadcasting plants may be shut down or 
taken over for government operation. 
Chairman Fly was addressing the Na- 
tinal Association of Broadcasters in 
convention at San Francisco recently. 
Speaking of baseless rumors affecting 
the radio, Chairman Fly made the fol- 
lowing statement : 


Alarmists with absolutely no factual basis 
to support them have conjured up the bogey- 
man of the government operating the broad- 
casting systems or of the complete curtail- 
ment of broadcasting in the event the 
security of this country were threatened. I 
have said that these disturbing rumors are 
completely without substance and I want 
to reiterate that as forcefully as I am able. 
The whole trend today of governmental 
planning to meet any emergency is toward 
minimizing, as far as possible, dislocations 
of our normal way of life. I can assure you 
that broad, plans for the shutting down of 
broadcasting or. for governmental opera- 
tion have existence only as hobgoblins in 
the minds of idle gossips. There is no such 
plan afoot. 

I should like to touch upon the stories oc- 
casionally spread about that the commission 
is about to destroy rural radio service. I 
should like to make it clear that it is the 
commission’s constant aim to do exactly the 
opposite—to expand rural service. It is our 
duty to provide for the people of the United 
States—and that means all the people, not 
merely the city dwellers—the best and most 
widespread radio service possible. To that 
end the designation of classes of stations 
and the uses of channels are constantly un- 
der study. I can assure you that no move 
making for a general curtailment of rural 
service is being planned or even considered. 


HE reference to possible. curtail- 

ment of radio reception was prob- 
ably based on inaccurate stories about the 
limitations of the scope of Frequency 
Modulation—the new broadcasting tech- 
nique recently authorized by the FCC to 
proceed on a commercial basis. Chair- 
man Fly told the broadcasters that they 
had the privilege of sharing in the ad- 
ministration of a limited public facility 
and had in turn assumed an obligation. 
He stated on this point: 


The public interest in broadcasting de- 
rives from two chief sources. It stems from 
the great force which radio exerts over the 
customs, the opinions, and the very lives of 
the people as a whole. Not a public utility, 
it is indeed more than a public utility— 
more than an ordinary convenience made 
available to all alike. The public force of 
broadcasting places it in a uniquely impor- 
tant and novel class of public service. The 
manner in which that great force is wielded 
necessarily is a matter of great public con- 
cern in fact. 

Another source of public interest in broad- 
casting is that the radio spectrum is public 
domain. Radio waves are not the subject of 
private ownership. The public has every 
right to insist that, in the private exploita- 
tion of this public facility, the public interest 
shall be served. Where private operation 
runs counter to public interest, the Federal 
Communications Commission as the servant 
of the Congress and of the people is under 
a duty to repossess the wave length in the 
name of the people. It is a rare tribute to 
the radio industry that this duty has seldom 
been exercised because of the character of 
the public service rendered. That duty must 
never be performed in a capricious manner. 
Nor should it ever be used as a leverage to 
control program conduct. 

Under the law there cannot be any gov- 
ernmental censorship of radio. This is an- 
other ghost which seems to have taken on 
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substance by the repeated whippings it has 
taken. 

It is important to observe that no govern- 
ment official directs you to maintain par- 
ticular programs or to delete any particular 
program. Great latitude must exist in the 
conduct of a broadcasting station. And un- 
der our American way it is entirely proper 
that broad discretion in the conduct of the 
station is vested in the private operator. At 
the same time the public does and should 
urge that certain basic principles be pre- 
served. But the greatest of these very prin- 
ciples requires that neither I nor any other 
particular person or interest shall utilize this 
great force to impose one’s own ideas upon 
the public. 


The chairman concluded by assuring 
the broadcasters that the FCC was dedi- 
cated to the preservation of freedom of 
speech in the absence of censorship. He 
congratulated the broadcasters for the 
excellent work they have been doing so 
far in rendering a news, entertainment, 
and educational service to the public in a 
manner free from bias or special interest. 
He warned, however, that it would take 
constant vigilance to prevent partisan 
abuses from creeping into the handling 


of news during these periods of stress. 


x *k * x 


ELEPHONE companies are following 

with interest the violent and some- 
what drawn-out controversy which has 
been going on between the National As- 
sociation of Broadcasters and the Amer- 
ican Society of Composers, Authors, and 
Publishers (better known as ASCAP). 
In the recent convention of the broad- 
casters in San Francisco, President Ne- 
ville Miller, of the National Association, 
issued a virtual ultimatum to ASCAP 
when he urged that delegates “pool non- 
ASCAP music, sponsor new composi- 
tions, new composers, and break the 
ASCAP monopoly. 

Last year the radio broadcasters paid 
over $5,000,000 in royalties to ASCAP 
for the right to reproduce by records, or 
otherwise, compositions controlled by 
that organization. The present arrange- 
ment expires with the calendar year of 
1940, and, under the terms of the new 
contract proposed by ASCAP, the 
broadcasting men claim they would be 
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required to pay as much as $8,000,00 
in the coming year in copyright royalties, 

An angle of telephone interest lies in 
the possibility of a complete breakdown 
of negotiations between ASCAP and the 
National Association of Broadcasters, If 
this should occur, the radio stations 
would be left only with a few inde. 
pendent compositions which have been 
developed under the control of Broad. 
cast Music, Inc.—a rival organization 
sponsored by the radio broadcasters, 

But, on the other hand, ASCAP be. 
ing cut off the air would have to seek 
independent outlets to continue its com- 
petition with the broadcasters for the 
favor of the public taste. This would | 
probably be done through private sale 
of records and the distribution of record- 
ings for nickel-in-the-slot phonograph 
machines (“juke boxes”), and through 
music wired by telephone. Already, ho- 
tels and restaurants in New York city 
receive selected musical service via tele- 
phone wire without the interruption of 
commercial advertising or rapidly chang- 
ing programs. 


N Texas experiments are under way 
to use telephone lines directly in the 
operation of commercial record repro- 
duction through a loud speaker. Nickel- 
in-the-slot apparatus located in taverns 
and other places is connected by tele- 
phone lines to a central control office. A 
customer who drops in a nickel is auto- 
matically connected with an operator 
who asks for his musical selection and 
picks it from a stock of some 5,000 rec- 
ords and plays it. 

While such seeking for independent 
outlets for the presentation of ASCAP 
music may seem difficult and makeshift, 
the radio broadcasters would have 
troubles of their own. Aside from the 
embarrassment of having their stock 
of music available for broadcasts de 
pleted, programs, such as the recent na 
tional political conventions, would 
risky. Broadcasting stations would be 
subject to fines every time a band struck 
up “God Bless America,” which is cot- 
trolled by ASCAP. : 

At present ASCAP controls about % 
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WIRE AND WIRELESS COMMUNICATION 


r cent of all popular music played on 
the air waves and even a great propor- 
tion of the popular classical composi- 
tions. It has a virtual monopoly on all 
the big names in the musical world, the 
frst and foremost being Victor Herbert, 
founder of the organization. Others in- 
dude Irving Berlin, Jerome Kern, Sig- 
mund Romberg, George Gershwin, Ru- 
dolph Friml, and Fritz Kreisler. 
ASCAP claims it would take the broad- 
casters twenty-five years and $20,000,- 
000 to build Broadcast Music, Inc., to 
any comparable point and that the $80,- 
(00,000 worth of radio sponsors lined up 
for the coming year are not going to risk 
such money with “tunes written by 
amateurs.” 

Be that as it may, unless the two rivals 
come to terms before the end of the year, 
the only way the average citizen will be 
able to hear a piece by Victor Herbert 
will be to play it on the phonograph or 
have it come to him by telephone wire. 


* * * x 


f American Telephone and Tele- 


graph Company announced recent- 
ly that traffic over the Bell system’s radio 
telephone circuits to South America and 
across the Pacific broke all previous rec- 
ords in June, the total number of mes- 
sages over these routes aggregating 2,000 
for the month. 

According to estimates by the over- 
seas staff of American Telephone and 
Telegraph, traffic on the South American 
and Pacific routes during July indicated 
that the volume for that month would 
equal or exceed the June record. Cur- 
rent AT&T figures, it was announced, 
also showed that, despite the sharp drop 
in transatlantic business of the Bell sys- 
tem due to the imposition of military 
censorships, overseas traffic generally 
was only 15 per cent below what it was 
ayear ago. 

The growth in South American and 
transpacific telephone traffic has been 
steady since last fall, according to AT&T 
officials. South American business is 
averaging three times more than last 
year at this time, while transpacific busi- 
ness is more than double the figure for 
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the corresponding period a year ago. 

Telephone traffic with continental 
European countries, with which service 
still is available, is double what it was a 
year ago, according to the company. It 
was also asserted that telephone com- 
munication with the Caribbean region— 
the West Indies, Central America, and 
the northern part of South America— 
had increased about 80 per cent in the 
last twelve months. 

x * * * 


HE FCC on August 14th found that 

the “interstate Pacific” scale of tele- 
phone rates is unjust, unreasonable, and 
discriminatory. The finding resulted from 
an investigation of charges of the Pa- 
cific Telephone & Telegraph Company 
and its subsidiaries applicable to inter- 
state service. The investigation, growing 
out of a complaint of the Washington De- 
partment of Public Service, was con- 
ducted by Commissioner Walker in joint 
proceedings with the Washington depart- 
ment and the state commissions of Cali- 
fornia, Idaho, Nevada, and Oregon. 

In adopting a proposed report by Com- 
missioner Walker, the commission found 
that “there is no difference in conditions 
which justifies the maintenance of a 
higher scale of rates on interstate Pa- 
cific business” than in “other interstate” 
scales for like services for equal dis- 
tances under practically the same condi- 
tions. The “interstate Pacific” schedule, 
according to the report, results in higher 
charges for a shorter than for a longer 
distance over the same airline route. 

“Interstate Pacific” business refers to 
traffic both originating and terminating 
in Pacific territory, while “other inter- 
state” business means communication 
with outside territory either originating 
or terminating in Pacific territory. The 
“interstate Pacific” tolls are the same as 
in the “other interstate” schedules up to 
42 miles but are generally higher for 
other distances. 

The report points out that operations 
of the Pacific system as a whole have 
been very profitable. During the last fif- 
teen years the net earnings ranged from 
5.44 per cent to 7.63 per cent of plant. 
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Financial News 


Cities Service Power & Light 


Weseres Service Power & Light Com- 
pany has been proceeding with its 
hearings before the utilities division of 
the Securities and Exchange Commis- 
sion with regard to the requirements of 
the 1935 Act in respect to integration. 
The company hopes to prove that its many 
properties fit into well-integrated sys- 
tems and that it may be able to continue 
in its ownership and operation of the 
more important ones. 

Frank Field, counsel for the SEC utili- 
ties division, has indicated that the com- 
pany will be permitted to continue its 
ownership in only one of these integrated 
systems, to wit: Either Rocky mountain 
properties or those in Ohio. This ap- 
parently would give the company a choice 
of retaining only one of its three major 
systems—the Colorado and adjacent 
properties, the Missouri properties, or 
the Ohio group, unless both the Colorado 
and Missouri groups can be considered 
as one integrated system. It is presumed 
that the establishment of this interpreta- 
tion of the act would require that the 
balance of the properties be sold or other- 
wise disposed of. 


HE company moved to simplify sys- 

tem structure when it filed applica- 
tion with the SEC July 5th to dissolve 
the subholding company, Toledo Light & 
Power Company, which controls To- 
ledo Edison and Lake Shore Coach 
Company, a bus system. Cities Serv- 
ice Power & Light would acquire all 
the assets, and would surrender 78,309 
shares of common stock and 66,827 
shares of preferred stock of Toledo 
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and 
Comment 


By OWEN ELY 


Light & Power Company, also canceling 
accounts and notes receivable from the 
Toledo Company which at April 30, 
1940, amounted to $2,128,000. The re. 
maining 403 shares preferred stock 
would be redeemed at par and accrued 
dividends and the remaining 181 shares 
of common stock bought in at $135 and 
retired. 

Cities Service Power & Light Com- 
pany was formerly controlled by Cities 
Service Company, but the latter trusteed 
its stock holdings in July, 1939, to secure 
exemption as a holding company un- 
der the Utility Act, retaining active con- 
trol of its large oil properties. 

Cities Service Power & Light Con- 
pany’s funded debt and subsidiary secur- 
ties in the hands of the public totaled 
about $272,000,000 in 1939, compared 
with about $17,000,000 preferred stock 
and $75,000,000 common stock equity. 
With this capital structure, a 30 per cent 
gain in operating revenues in the years 
1934-9 resulted in a jump in preferred 
share earnings from $5.73 in 1934 (low 
point in the company’s history) to $35.93 
per share last year, on a consolidated basis, 


Hoe: the fact that the over-all 
system charges and preferred divi- 
dend requirements were earned only 1.01 
times in 1934, 1.08 times in 1935, and 
1.10 times in 1936—together with a 
rather unfavorable current position and 
indebtedness to affiliates—resulted in 
omission of the preferred dividends in 
the years 1932-8. The company’s 
position rapidly improved, however, and 
in December last year $14 was paid 
against arrears on the $7 preferred, 
with corresponding amounts on the other 
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FINANCIAL NEWS AND COMMENT 


two issues; and $17.50 more has been 
paid this year, leaving $24.50 still in ar- 
rears. At the end of 1939 the company 
had a current ratio of over three to one 
and cash of $2,112,529; net working 
capital was equivalent to nearly $9 a 
share on the preferred stock. 

In the first quarter of this year $11.21 
was earned compared with $10.80 in the 
previous year and if this rate of im- 
provement is maintained preferred stock 
earnings this year should exceed $37 a 
share, which along with the company’s 
improved cash position may permit clear- 
ing off most of the arrears this year. 
The $7 preferred is currently selling at 
974 or approximately $73 a share ex- 
arrears. The 54 bonds due 1949 are 
around 864. 

The company’s equity in subsidiaries 
is close to 100 per cent in most cases, 
with the important exception of the sub- 
holding company, Federal Light & Trac- 
tion, of whose common stock it owns 
only 64.71 per cent. The subsidiaries of 
this company operate properties in Colo- 
rado, New Mexico, Arizona, Wyoming, 
and Missouri, as well as in Canada. 


The company’s stocks are listed on the 
New York Stock Exchange; it has paid 
dividends on the common since 1923 with 
the exception of the years 1934-6. How- 
ever, it is not an important segment 
of the system, its 1939 revenues amount- 
ing to only about 16 per cent of the 
system total. 


UBLIC Service Company of Colorado, 

an operating company serving Den- 
ver and 123 other communities in that 
state, accounts for about 28 per cent of 
system gross. The company has had an 
excellent earnings record and last year 
contributed about one-third of the parent 
company’s gross income. 

Ohio Public Service Company gross 
comprises about 18 per cent of the sys- 
tem revenues, and last year it contributed 
(in common stock dividends) about one- 
quarter of parent company income. The 
company’s earnings record has been 
sound, but until last year it was unable to 
recover its predepression level of gross 
revenues. Toledo Edison revenues are 
also about 18 per cent of system gross 
and it is a substantial contributor 


CITIES SERVICE POWER & LIGHT COMPANY SYSTEM 
Electric Utility Subsidiaries and Areas Served 
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to gross income of Toledo Light & Power 
Company, its holding company. The bal- 
ance of system earnings are obtained 
from a number of smaller operating com- 
panies directly controlled by the top com- 
pany. 

The company has indicated tentative 
plans for including the properties of the 
Federal Light & Traction Company sys- 
tem with the Rocky mountain and Mis- 
souri groups of Cities Service Power & 
Light Company in an integrated system. 
However, should the company for any 
reason abandon these plans, it would be 
possible to dispose of the stock of Federal 
Light & Traction Company because of 
its well-established market on the New 
York Stock Exchange. 

However, the tenor of the statements 
made by counsel for Cities Service Power 
seems to indicate that it will take the issue 


to the courts if necessary, and from pres- ; 


ent indications the system may enjoy the 
doubtful distinction of furnishing a court 
test case for § 11. 


* 


Integration Plans Lag 


HERE have been few important 

moves recently in the game of chess 
between the SEC and the 9 holding com- 
panies which were served with “show 
cause” orders early this year. The SEC 
has indicated that it would clarify and 
simplify its views on geographic integra- 
tion. It was reported some time ago that 
tentative integration plans would shortly 
be forthcoming for United Gas Improve- 
ment, Engineers Public Service, United 
Light & Power, and Commonwealth & 
Southern. (The utilities division has indi- 
cated in a broad way its views regarding 
the Middle West and Cities Service 
plans, apparently restricting these com- 
panies to only a fraction of their present 
properties, but giving them the choice of 
the geographic area they would prefer 
to retain.) A plan for Electric Bond and 
Share will come later, it is said ; the com- 
pany was overruled on its request for 
postponement of the geographic integra- 
tion issue due to defense activities, but 
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gained a technical point when the com. 
mission overruled its utilities division as 
to the method of handling its voluminoys 
evidence. (The division filed a 27-page 
statement to justify inclusion of 6 vol- 
umes of its evidence in the record, but 
unless it can show “specific relevancy to 
the issues” the commission will exclude 
this evidence. ) 

Some uncertainty has followed the ac- 
tion of the commission in setting up its 
utilities division as prosecutor and itself 


as judge. In some cases counsel for the 


utilities division also acts independently. 
In some degree it may follow the proce- 
dure of the ICC, whose examiners hear 
evidence and present railroad reorgani- 
zation plans for consideration by the 
commission as a whole. But the recent 
procedure of the SEC is viewed by criti- 
cal observers as being an attempt to use 
its utilities division as a “stalking horse” 
for rigid applications of the act—from 
which it can retreat when advisable and 
thus give the impression of making im- 
portant concessions to the utilities. 


NOTHER uncertainty are the con- 
tinued rumors that Chairman 
Frank and Commissioner Eicher will get 
judgeships, and that Leon Henderson 
may be made the chairman (although 
Mr. Henderson may prefer to continue 
to give most of his attention to the Na- 
tional Defense Advisory Commission, of 
which he is also a member). Since for- 
mation of the commission there has been 
a succession of new chairmen at rather 
frequent intervals. This may well have 
handicapped the SEC in its policy-mak- 
ing and kept the utilities guessing as to 
the degree of “roughness” each chair- 
man might display in enforcing the act. 
Some weeks ago it was felt that the 
SEC was laying plans to use the Middle 
West plan as a test case for the courts 
over the geographic issue. But other sys- 
tems did not respond to the implication 
that they codperate in the selection of the 
former Insull system, by filing briefs, etc. 
This has apparently disposed of the idea 
and, as indicated above, the Cities Serv- 
ice P. & L. Case now appears to have the 
right-of-way. Testimony regarding the 
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Rocky mountain properties of Cities 
Service will be heard September 23rd. 
Meanwhile, some further light may be 
thrown on the geographic puzzle, if the 
commission decides to release some of its 
own integration plans. (United Gas Im- 
provement may be the first.) On the 
other hand, it may decide to hold the 
geographic issue in abeyance for the 
moment and push corporate simplifica- 
tion, where Supreme Court clarification 
of the law is less essential. The Electric 
Bond simplification case will be up for 
hearing on September 4th. 

Two systems—United Light & Power 
and Standard Gas—continue to collabo- 
rate with the SEC and further details of 
their plans, recently made public, are dis- 
cussed below. 

# 


United Light & Power Plan 


fi United Light & Power Com- 
pany’s recapitalization plan, re- 
cently filed with the SEC, provides a 
single issue of 3,347,676 shares of com- 
mon stock to replace the old preferred 
and common, the former receiving about 
% per cent, the latter about 10 per cent 
of the new issue. Preferred stockholders 
would obtain about 5 shares for each 
share (with dividend arrears) now held, 
while the common would get only 1 new 
for each 10 old—about 1/50 of the value 
received by the preferred. (The old pre- 
ferred is currently around 264, the “A” 
common at 11/16—a ratio of about 38 to 
1.) Current earnings on the new com- 
mon figure out at about $1.38 per share, 
and if the present value of the preferred 
is taken as a guide the new common has 
a “when issued” value around 54, or less 
than four times the earnings. 


¥ 


Standard Gas Makes Attractive 
Offer to Bondholders 


Game Gas & Electric’s proposal to 
exchange 56 shares of new $10-par 
common stock of San Diego Consoli- 
dated Gas & Electric Company for each 
$1,000 Standard Gas debenture or note 


(the first step in its simplification pro- 
gram) is expected to receive SEC ap- 
proval shortly, and a tentative time limit 
has been set at September 20th (unless 
$17,747,500 bonds have been deposited 
earlier). San Diego hopes to carry 
through a refunding operation which 
should save at least $150,000 a year for 
common stockholders and make the ex- 
change more attractive. The current 
price of 69 for Standard bonds is equiv- 
alent on the exchange basis to about 
$12.30 a share for San Diego new com- 
mon. The latter is currently earning 
about $1.04 and might earn about $1.20 
after the refunding program, so a price 
of ten times prospective earnings seems 
quite warranted by San Diego’s record. 
Bondholders should thus find the switch 
reasonably attractive—except debenture 
“holdouts” who may feel sure they can 
eventually obtain the redemption price 
of 103-5 for their bonds. Standard can 
declare the exchange plan operative if 
half or more of the San Diego stock is 
taken by bondholders. The proposal to 
exchange California-Oregon stock for 
Standard bonds has been deferred. 


¥ 


Plans for New Financing 


HILE there were no important cor- 

porate bond offerings in the past 
fortnight, modest plans for refunding 
operations are now under way. A hope- 
ful augury is the final passage by Con- 
gress of the investment trust bill with a 
rider permitting the SEC in its discre- 
tion to allow sale of securities in less than 
twenty days after filing. An unfavorable 
omen is the increased war tempo in 
Europe, reflected (as this is written) ina 
sharp decline in stock prices. 

The 180,000 shares of Narragansett 
Electric Company offered at 53} on Au- 
gust Ist, by a First Boston syndicate, 
appear to have been slightly overpriced, 
as the market was around 52 when re- 
strictions were removed a week later; 
but the decline may have been due to a 
critical opinion issued by the SEC sev- 
eral days after the offering, imposing 
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conditions on the company with respect 
to maintenance, depreciation, and divi- 
dend payments. 

The offering of 68,928 shares of Con- 
solidated Gas, Electric Light & Power 
Company of Baltimore 4 per cent pre- 
ferred at $104 was made by a White 
Weld group on August 13th, represent- 
ing “new money” financing. The ability 
to sell a preferred stock at less than a 4 
per cent yield is a tribute to the record 
and standing of the Baltimore company. 
Only a handful of industrial preferred 
stocks can equal or beat this yield basis. 

Several bond issues are now ready for 
near-term offering—with SEC codépera- 
tion in shortening the 20-day wait, and 
providing markets are not too unsettled 
by the blitzkrieg. The $6,000,000 North- 
western Public Service first 4s of 1970 
(a Halsey, Stuart syndicate) are ex- 
pected shortly. Two units of the United 
Light & Power system have filed offer- 
ings with the SEC: Columbus and 
Southern Ohio Electric Company will 
offer $29,000,000 first 34s of 1970 
through a Dillon, Read-Mellon Securi- 
ties syn licate; and San Antonio Public 
Service Company has filed a declaration 
covering proposed sale of $16,500,000 
first 34s of 1970, together with $1,890,- 
000 2% per cent notes against bank loans. 


¥ 
B-MT Liqutidating Value 


HE Brooklyn-Manhattan Transit 

Corporation balance sheet dated 
June 30th, indicating a net equity for the 
common stock of $26.96 according to the 
management, seems quite conservative. 
The balance sheet contains the following 
reserves : 


For Receivables 700,006 
For Interest Receivable in Default 490,422 
For Investments 1,200,000 


For Taxes 147,882 
700,000 


$3,238,310 


These reserves are equal to about 
$4.40 a share on the common stock. In- 
vestments were handled as follows: 
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at poy 
eet = =— June 3 
Value pay 
New York city 3s of 1980 .$15,559,585 $16,19 
Other Marketable Securities 5,037,850 ’ 349235 
B&QT Common Stock 1,881,711 1,471,224" 
Misc. Securities and Rea’ 

1,141,885 1,141,885; 


$23,621,031 $22,304,453 
$1,316,578 
539,449 


_— 


Excess of book value over market 
Deduct estimated gain if liquidating value 
of B&QT is obtained 


Net excess of book value over liquidat- 


ing value (estimated $777,129 


~ *On the basis of liquidating value the stock would 
be worth about $2,010,673 (after reserves). 

{Market value not stated; may be lower than 
book value. 

Considering this latter figure ($777,- 
129) as a net loss on securities and 
crediting all reserves would make the 
liquidating value approximately $30.31, 
which may be considered the maximum 
obtainable, in our opinion, unless New 
York city 3s of 1980 have a very strong 
market and B&OT balance sheet re- 
serves prove excessive. A figure around 
28-9, compared with the present market 
of 234, would seem a more reasonable 
expectation. 

Every point fluctuation in the holdings 
of New York city 3s of 1980 would 
be equivalent to about 23 cents a share 
on the common stock ; thus, if city bonds 
should recover from 95 to par, about 
$1.15 per share should be added to the 
above figures ; and should they decline to 
90, the same amount should be deducted 
(balance sheet value is 914, June 30th 
market value 95, current market about 
96). 

No liquidating dividend seems likely 
until some time after the stockholders 
meeting on September 16th, and it may 
be many years before the company 1s 
wound up and a final liquidating divi- 
dend is paid. (In this connection it is in- 
teresting to note a balance sheet item in- 
dicating that the reorganization plan of 
seventeen years ago has not yet been 
completely cleared up.) However, a very 
substantial dividend might well be paid 
this fall, since actual debts (other than 
bank loans) amount to only about $2 
share in round figures and the greater 
part of the assets could probably be liqu- 
dated without much delay. 
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INTERIM EARNINGS STATEMENTS 
> 30th 


irket No.of End System Earnings per Share (a) 
ry Months of Last Previous Per Cent Per Cent 
71,244 HR Electric and Gas Included Period Period Period Increase Decrease 


41,885 American Gas & Electric 2 June 30(b) $2.92 $2.45 19% 

— American Power & Lt. (Pfd.) ..... 12 May 31(b) 6.96 Sia 

04,453 American Water Works 12 June 30(c) 1.45 48 203 

316,578 Boston Edison June 30(c) 9.26 9.20 1 

ny Cities Service P. & L. (Pfd.) Mar. 31 11.22 4 

539,449 Commonwealth Edison 12 June 30 2.35 : ot 
Commonwealth & Southern (Pfd.). June 30(bc) 8.96 i 4 

777,129 Consolidated Edison, N. Y. ....... 12 June 30(c) 2.26 ‘ 8 
Cons. Gas of Baltimore June 30(c) 5.02 f 14 

t would Detroit Edison 12 June 30 8.33 10 

t than Electric Bond & Share (Pfd.) June 30(c) 6.43 i oe 
Elec. Power & Lt. (1st Pfd.) 12 Apr. 30(be) 8.22 : 37 
Engineers Public Service (d) June 1.76 s 36 

777,- Federal Light & Traction 12 June 2.52 o 

; and Inter. Hydro-Elec. (Pfd.) Mar. be 

e the Long Island Lighting (Pfd.) June 

30.31 Middle West: Cetpe oc.<ccccccceces 3 Mar. 

a National Power & Light May 

nue Niagara Hudson Power June 

New North American’ Co, ..0..cssecess - 12 June 

trong Northern States Power (Cl. A) ... Apr. 

t re Pacific Gas & Electric 12. Mar. 

head Public Service Corp. of N. J........ June 

~ Southern California Edison 12 June 

arket Standard Gas & Elec. (Pr. Pfd.) ... Mar. 

nable United Gas Improvement June 
United Light & Power (Pfd.) May 





dings 
vould 
share 
onds Columbia Gas & Electric June 
about El Paso Natural Gas June 
o the Lone Star Gas June 


Gas Companies 


American Light & Traction June 
Brooklyn Union Gas June 


liste Oklahoma Natural Gas June 
| Pacific Lighting June 
ucted Peoples Gas Light & Coke June 
30th United Gas Corp. (1st Pfd.) Apr. 
bout 
Telephone and Telegraph 

ikely American Tel. Tek. oc.cicccccsss May 
lies General Telephone June 
: Seay Western Union Fel; ........0s0000- June 


ay is Traction Companies 

divi- Grevhoinit Goene os... 66s sees dsscnc's Mar. 
is in- N. Y. City Omnibus 6 June 
vend Twin City Rapid Tran. (Pfd.) June 


of Systems outside United States 

een Amer. & Foreign Pwr. (Pfd.) Mar 3 5.47 
very Inter. Tel. & Tel. (e) 12 Dec. 76 1.10 

paid 
than 7 
$2a On common stock, unless otherwise indicated following name of company. 
eater Data also available for month indicated. 
‘aui- (c) Data also available for quarter indicated. 
iq (d) Excluding Puget Sound Power & Light Company. 

(e) Excludes Spanish, German, and Polish properties. 
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( Utility Investments under Expanding 
%) Public Control 


IFTEEN years ago selected invest- lated as subordination of the newer to the 
ments in railroads and public utilities established order, and what starts as 


: « . “equalization of regulation” may be turned 
were generally classified as “blue chip into a strait-jacket to obstruct the natural 


ys M 
stuff” in the parlance of the security growth and development of more efficient 
dealer. They combined regular and sat- methods. ... Attempts by the rail carriers 
isfactory income with substantial, if not to augment revenues by raising so-called 


3 . “truck-compelled” rates, which have been 
perfect, security. They were assigned a depressed to abnormally low and often ad- 


place in the hierarchy of security classi- mittedly unremunerative levels to meet mo- 
fication “only a little lower than the tor competition, might aggravate any of 


angels”—meaning conservative govern- these conditions. Aside from all these con- 
tne siderations, it is scarcely conceivable that 


; : he public wi : 
But things have been happening— fone form of transportation solely for te 
even before the New Deal came to Wash- benefit of another. Much more is to be 
ington—which have caused a drastic — pr poe of —s to ral 
change in the happy picture. Writing in ther methods “ot occur. cicieny ‘ 
= — beige + Brena sac <a transportation. 

usiness Review, Nelson Lee Smith un- 
dertakes to analyze certain factors in the 
realm of what he describes as “expand- 
ing public control” which have brought 
about this change. Of course, there are 
other factors, economic as distinguished 
from regulatory, which adversely affect 
such securities. 

Such would be the effect of competi- 
tion with the railroads which is found in There is little reason for fearing that ex- 
the substitution of commodities—par- panding public control will unduly restrict 
ticularly fuels and power sources other th feneral levels of ral charges o the 
than coal—which lead to the displace- where they can. It might be more appro- 
ment of important rail tonnage. Indeed, priate to criticize the regulatory agencies for 
recent railroad legislation designed to giving management too great scope in dry- 


° wee ing up the traffic base, with the result that a 
bring about a vague objective, known as smaller and smaller portion of the potential 


Se EE a es 
‘coordination, is a regulatory effort to tonnage carries an ever-increasing share of 
relieve the effect of such competition. the burden. Investors may well consider 


Discussing such legislation, Mr. Smith more active participation in management to 
stimulate increased operating efficiency and 


ITH respect to railroad rate regu- 

lation, Mr. Smith reviews in- 
stances where regulatory authorities 
have yielded to rate policies urged by 
railroad management with unsatisfac- 
tory economic results for the railroads. 
He concluded from this: 


stated : the promotion of sales by modern pricing 
and merchandising methods. 


If by “codrdination” is meant a proper 
adjustment of transportation agencies, with The author saw more dang er, how- 
, 


each performing the tasks for which it is A ng : : 
best suited by operating characteristics and €Ver, in political influence and section- 


costs, it is a worthy economic objective. To alism which might be reflected in the de- 
subject directly competitive forms of car- cisions of even such an independent and 


riage to equal degrees of regulation by the * 4s . 
same agency appears both economically yom ara body as = ——. 
sound and ethically just. In practice, how- ommerce Commission. eterring 


ever, “coordination” is sometimes trans- the case of State of Alabama v. New 
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York Central R. Co., 235 ICC 255 
(1939), the writer warned: 


Once the familiar landmarks of cost and 
trafic factors are abandoned, there is no 
jimit to the equalization of competitive con- 
ditions and no way of predicting the 
eventual outcome. We may be sure, how- 
ever, that the effect would be further to de- 
centralize industry, shorten hauls, reduce 
tonnage, and lessen carrier earnings. This 
would result inevitably in the leveling of 
rates and the readjustment of divisions, with 
a consequent alteration of the relative pros- 
perity of individual lines. Investors can ren- 
der no greater service, to the public inter- 
est as well as to themselves, than by re- 
sisting with every resource at their com- 
mand threatened inroads of politics and sec- 
tionalism upon the “cold impartiality” of 
rate making according to the facts of rec- 
ord. 


N the subject of financial control of 

the railroads, Mr. Smith does not 
seem to be satisfied with the “speeding 
up procedure” provided by § 77 of the 
Bankruptcy Act. With approximately 
one-third of the country’s railroad mile- 
age in the hands of receivers or trustees, 
major reorganizations continue to re- 
quire years for progress through the 
courts and commissions. Little has been 
accomplished by innovations so far 
adopted, except weakening of the posi- 
tion of security holders. Furthermore, 
the author expects little improvement 
from attempted statutory short cuts. He 
looks upon the RFC assistance to the 
railroads as a helpful palliative, but no 
long-range relief. He points to one sig- 
nificant factor that more railroad aban- 
donment cases are now going uncon- 
tested, which shows that the “public 
generally, and regulatory bodies in par- 
ticular, are thus manifesting somewhat 
more sympathy for the problems of the 
railroads—as well as a greater de- 
pendence upon other means of trans- 
port.” 

Coming now to public utilities other 
than railroads, Mr. Smith states that 
“utilities generally are coming to realize 
that the finer the quality of regulation 
and the higher the character of the regu- 
lators, the better for them in the long 
run.” As evidence, he compares ratings 
of public utility securities in states such 


as New York and Wisconsin, where reg- 
ulation has long been active, with other 
states where regulation is of a very re- 
cent origin or still nonexistent. 

The author fails to see in REA any 
real cause for alarm to the private util- 
ity industry. He thinks it might benefit 
utilities (1) by stimulating rural con- 
struction and sales promotion by the 
utilities; (2) by saving private com- 
panies from investment in unproductive 
lines. He added: 


It is difficult to see for what reason the 
utilities fear so greatly the results of REA. 
Either they want to reach the farm market 
at a fair price, in which event they are still 
reasonably free to do so, or they do not 
want it or cannot afford to serve it at ap- 
propriate rates, in which case REA relieves 
them of the danger of having to go into it 
directly, at the same time purchasing a part 
of their product upon not unfavorable terms. 
Perhaps it is merely the spectre of a possible 
increase of public ownership that is so ter- 
rifying. 


E is likewise complacent about the 

threat of “yardstick” competition 
from public plants. Referring to recent 
electric rate reductions, he stated: 


Although rate reductions attended, by 
rapid recoupment of net earnings cannot go 
on indefinitely, thus far electric utilities 
have not been harmed by their attempts to 
meet “yardstick” rate competition. They 
have gained in both immediate earnings and 
stability of load due to substantial customer 
investment in heavy current-consuming ap- 
pliances. Lower rates have discouraged po- 
tential competitors and have enabled them 
better to withstand such competition as has 
developed from Diesel-driven generators. 
Furthermore, it is not to be supposed that 
rates of public plants can go much lower 
without technological improvements which 
would be equally available to private enter- 
prise. Therefore, unless we are prepared to 
assume that public competition through sub- 
sidy will be carried to ridiculous lengths at 
an utter disregard of cost, there is little pres- 
ent cause for alarm. 


The author foresees stricter regulation 
for utilities generally in the future. 
There will be more experiments by leg- 
islatures and commissions “to reduce 
uncertainties.” Along this line he points 
to the endorsement of original cost rate 
valuations by the Federal Power Com- 
mission, the widespread interest of state 
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and Federal commissions in revised ac- 
counting classifications and analyses of 
fixed capital, and the adoption of tem- 
porary rate statutes, such as those en- 
acted in New York, Pennsylvania, and 
Wisconsin. He stated: 


Such developments are bound to result in 
reductions of income in many instances, but 
compensating gains in the form of more 
constant earnings and greater security are 
likely to accrue to the investor. Utilities 
have not always benefited from protracted 
litigation and the use of reproduction cost 
estimates. Costs of appraisals and tremen- 
dous legal expenses have seldom been paid 
in full by the customers; impounded in- 
come and long-continued uncertainty over 
earning power are not desirable investment 
characteristics. Temporary rate statutes to 
be valid must stipulate minimum allowable 
rates of return affording protection against 
arbitrary action, and they must provide de- 
finitely for recoupment from the customers 
if rates so fixed are subsequently found too 
low. Of at least as great significance is the 
probable reaction of greater certainty and 
speed in rate making upon the character of 
regulatory effort. With more assurance that 
final effect will be given to their findings, 
commissions are not likely to take their re- 
sponsibilities less seriously. Reduction of 
the artificial procedures and irritating de- 
lays now inherent in rate litigation will have 
a similar effect. Lower rates of return will 


themselves be accepted as an argument for 
greater stability of earnings. 


URTHERMORE, he expects stricter 

financial regulation, already well 
started under the auspices of the Securi- 
ties and Exchange Commission. Here 
again Mr. Smith feels that such re. 
forms as the restricting of intrasystem 
service charges and “upstream” loans 
will protect operating companies from 
unjustified levies on their income by par- 
ent concerns. “On the whole,” he con- 
cludes, “the greater activity of the com- 
missions in the field of finance is likely 
to react to the advantage of the investor.” 
There will be more insistence on 
amortization, more accurate deprecia- 
tion treatment and sinking fund provi- 
sions, stricter scrutiny of the terms of 
sale, including inspection of competitive 
bidding and the proportion of capital 
requirements obtained through the sale 


of equities, 
—F. X. W. 


Rart AND UtTILity INVESTMENTS UNDER Ex- 
PANDING PusLic Controt. By Nelson Lee 
Smith. Harvard Business Review. Summer 
number. 1940. 





FCC Pledges Help for Television 


| et the way for the entrance of 
the advertiser into television, the 
newly formed National Television Sys- 
tems Committee held its first meeting re- 
cently as a preliminary to developing 
television standards to a level of per- 
formance acceptable to the Federal 
Communications Commission to permit a 
widespread public service. 

The committee, organized under the 
auspices of the Radio Manufacturers As- 
sociation, was addressed at the Hotel 
Roosevelt, New York, by J. S. Knowl- 
son, president of the association, who 
pointed out that the FCC was prepared to 
adopt television standards as soon as the 
industry could show that it was in ac- 
cord on a set of standards. He explained 
that the committee was to be a repre- 
sentative medium through which the en- 
tire television industry could correlate 
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its ideas. The main point, he said, is to 
find out what is good for the industry, in 
view of the wide diversity of television 
interests. 

James L. Fly, chairman of the FCC, 
as the principal speaker, said he saw in 
the undertaking a chance for industry 
and government to codperate and 
pledged the aid of the commission. He 
made it clear, however, that the FCC has 
no intention of interfering. Chairman 
Fly said: 


The commission wants to cooperate in 
every way but yours is the load. We stand 
ready to meet at any time for round-table 
discussions, to witness demonstrations. But 
yours is a job by study, consultation, re- 
search, joint research, and by allocation of 
such work to develop a satisfactory set 0 
standards for television. I have no doubt 
that a satisfactory set of standards can be 
developed. 
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“MADAM SAYS THAT A 60-WATT ELECTRIC BULB IS MORE DELICATE 
AND HANDIER THAN OLD-FASHIONED CANDLES” 


I hope your work will cover every phase 
in the field of television so that the whole 
program will be codrdinated. Former stand- 
ards have been inadequate for a uniform 
method of telecasting. In this work patent 
interests of individual companies must be 
recognized. No one would ask to encroach 
on this, 

Moreover, I don’t want anyone to ask me 
arbitrarily when television will be ready for 
commercial operation. That job is yours. 
To this body we expect to come back be- 
cause the FCC must rely on it before adopt- 
ing any single set of standards. We have 
no alternative but to move forward with 
you gentlemen. 


M* Fly said that he expected a sub- 
stantial number of stations to be 
on the air in the near future. So far as 
the FCC is concerned, he continued, “the 
more the merrier.” However, he warned 


that there should be “no squawking” 

about wave lengths. They are in the 

public domain, he pointed out. Mr. Fly 
asserted : 

For one thing the commission is not go- 

ing to issue licenses to every Tom, Dick, 

and Harry, to sit tight until things get good. 


Applicants must be prepared to go some- 
where in development and experimentation. 


Before the appointment of panel 
chairmen, Dr. W. R. G. Baker, chair- 
man of the committee and director of the 
RMA engineering department, outlined 
the duties of the television committee. 
He read from a prepared statement, a 
synopsis of which follows: 

This committee is charged with the re- 


sponsibility of determining the basic stand- 
ards for a system of television. The real 
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possibilities of television as a means of edu- 
cation and entertainment are today unknown. 
Television is peculiar in that to assure full 
utilization by the public it requires a fairly 
complete set of standards before it is 
launched commercially. Yet, these standards 
must be sufficiently broad to permit the ex- 
peditious use of new inventions and to allow 
the full utilization of new scientific tools. 
While no time limit has been set for the 
deliberations of this committee, it must be 


evident that time is a very essential factor, 


Called on to explain the objectives of 
the committee, Lieutenant E. K. Jett, 
chief engineer of the FCC, said that the 
standards to be recommended to the com- 
mission should be “truly representative” 
of the industry as a whole, and that they 
should permit further improvements in 
the future so as not to freeze the art, 





Should Industries Bar Employment of 
Married Women? 


Mz sentiment was fomented by 
unemployment during the depres- 
sion, against married women continuing 
to enjoy employment which might be 
given to male employees, unmarried 
women, or widows with dependents. 
Last year, members of the National 
Association of Business and Professional 
Women’s Clubs, Inc., reported the star- 
tling fact that legislation restricting mar- 
ried women from going back to work had 
been introduced in 26 state legislatures 
and that more than a dozen states now 
have laws or regulations which dis- 
criminate one way or another against 
the employment of married women. 

Recently the national business wo- 
men’s federation released a volume en- 
titled “Position of Married Women in 
the Economic World,” which resulted 
from questionnaires sent out to the fed- 
eration’s 71,000 members, and some offi- 
cial factual sources, such as the Depart- 
ment of Labor and the National Indus- 
trial Conference Board. The purpose of 
this statistical volume is to show that 
married women are not keeping men out 
of jobs. 

It is interesting to note, however, that 
public utility companies, according to 
this report, stand high in the list of in- 
dustries which have considered restrict- 
ing employment of married women. It 
quotes the National Industrial Confer- 
ence Board’s survey to the effect that 
84 per cent of American insurance com- 
panies, 65 per cent of banks, 63 per cent 
of public utilities, 14 per cent of manu- 
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facturing concerns, and 11 per cent of 
mercantile establishments have “enter- 
tained” policies tending toward such re- 
striction of the employment of married 
women. 


oe relatively high rating of public 
utilities in the list of those indus- 


tries discriminating against the married 
female worker comes somewhat of a sur- 
prise, in view of the fact that the tele- 
phone industry, which is the only branch 
of the public utility family which em- 
ploys a relatively high proportion of fe- 
male personnel, has been notoriously 
liberal in its attitude towards married 
workers. Gas and electric companies em- 
ploy female help almost exclusively for 
office work. The common carriers em- 
ploy even a smaller fraction of female 
workers. 

The Bell system has never made public 
any definite policy on the subject of mar- 
ried workers, but it is a well-known fact 
in every community served by the Bell 
companies that lady operators are not 
discharged when they get married and 
that marriage is not even a bar to em- 
ployment of new female assistants. In- 
deed, the attitude of some local personnel 
managers seems to be that the married 
woman is a more stable investment risk 
against wasteful labor turnover. 

At the recent hearings before the Wage 
and Hour Administrator on the subject 
of exempting “learner” operators from 
the Fair Labor Standards Act, it was 
estimated that the telephone company 
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must invest a considerable sum in the 
training and the loss of efficiency during 
apprenticeship of new operators. For 
that reason, both Bell and independent 
telephone companies frequently permit 
married operators to take extended leave 
for purposes of motherhood. Examples 
may be found in the house organs of Bell 
companies where office romances have 
developed, with the result that man and 
wife continue to work for the same em- 
ployer. 


NLy during the recent depression, 

when the telephone companies were 
faced with the necessity of laying off a 
number of operators, was any notice 
taken of the distinction of the status of 
married and unmarried operators. At 
that time some companies, rather than 
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order outright layoffs, offered bonuses 
for married women contemplating re- 
signing their jobs to do so forthwith so 
as to save the job of some other operator 
who needed the continued employment. 
On the other hand, there are indi- 
vidual utility executives who take an op- 
posite view. In a recent luncheon address 
before the eighth annual convention of 
the Edison Electric Institute, Alex Dow, 
chairman of the executive committee of 
the Detroit Edison Company, stated: 


A prejudice of mine, that has lived for 
more than forty years, is against the em- 
ployment of married women in our clerical 
work. Precisely, my prejudice is against the 
continuation in such service of women who 
were single when entering, and who having 
married desire to continue their former em- 
ployment. I have no prejudice against matri- 
mony, as honest-to-God matrimony. A 
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woman clerk marrying in my outfit receives 
a marriage gift from the company. My 
prejudice was academic until, say, thirty 
years ago. Since then it has been a rule, with 
the exception that during our war period 
(1917-1918) women who married military or 
naval men going abroad might continue 
their employment for the duration of the 
war. The rule provides promotion. It pre- 
vents the higher-paid places being retained 
indefinitely by women whose husbands 
ought to support them adequately. Maybe 
it discourages the marrying of inadequate 
husbands. It allows the staff to be recruited 
constantly by graduates of high school or 
college. It is pleasant to be able to say, when 
the daughter or granddaughter of an old 
employee comes looking for a job at the 
end of her school or college term in June, 
that the usual bunch of June weddings is 
making room for her. The greatest ad- 
vantage is that it forestalls the establish- 
ment of a local lodge of the Married 
Women’s Union. I observe that a woman 
on her marriage becomes ex officio a mem- 
ber of that union and claims all its privi- 
leges. But I do not understand why, because 
of a few months’ experience as a bride, she 
should hold herself competent to supervise 
the selection, the promotion, and the social 
behavior of each and every married woman 
in the service—and that’s what she does, or 
wants to do. Talk about a closed shop! No 
string of closed shop stewards ever equalled 
such a “local.” 


N a recent article on this subject, 
Business Week of July 27th gave the 
following figures on the trend in em- 
ployment of married women: 


The proportion of married women gain- 
fully employed has jumped from 1 in 22 
in 1890, to an estimated 1 in 5 today. Big- 
gest increase came in the 1900-1910 decade 
when the ratio shifted from 1 in 20 to 1 in 
9. Experts believe the 1940 census will show 
the next biggest jump, from 1 in 8 in 1930, 
at the beginning of the depression, to the 
expected 1 in 5. Depression, which cuts 
down the number of men working, increases 
the number of women, because more women 
are supplementary earners who only take 
jobs when the family goes on the economic 
rocks. The Biggers [Unemployment] Cen- 
sus, which estimated a loss of employment 
of 7,000,000 men between 1930 and 1937, 
found an increase of some 320,000 women 
—and the proportionate gain for married 
women alone is thought to be much greater. 


The business women’s federation 


ment of married women is strongest in 
the West and North Central states and 
weakest in the South. The federation 
contends that of the three million odq 
married women employed in 1930, two- 
thirds were in low-paid positions, jn 
manufacturing, agriculture, and domes- 
tic, and personal service. Only 300 had 
jobs in the professional services. Practi- 
cally all restrictive legislation seems to be 
directed at higher-income positions. 


he delicate problem has not been 
restricted to private industrial em- 
ployment. It has bothered even the Fed- 
eral government during the depression, 
A Civil Service Commission regulation 
was approved which barred employment 
of any married women by the Federal 
government in a civil service position 
whose husband also was employed by the 
Federal government in a civil service 
position. This rule drew fire from a 
number of supporters of women’s rights, 
notably Mrs. Roosevelt, the wife of the 
President. 

The fact that married women in the 
households of the nation are charged 
with the responsibility of paying the large 
preponderance of utility bills, and the 
fact that the public relations of a utility 
are largely predicated upon its contact 
with the housewife, who makes more im- 
mediate use of utility service than either 
her husband or children, makes this mat- 
ter of employment policy a delicate ques- 
tion of industrial relations. 

But here again it is difficult to judge 
the reaction of the housewife as dis- 
tinguished from an organized profes- 
sional business women’s association. It 
is possible that the housewife, who de- 
pends on the support of a working hus- 
band, might be just as strongly in favor 
of curtailment of employment opportuni- 
ties for married women as the male sec- 
tion of the working population. The situa- 
tion would seem to call for a discreet in- 
dustrial survey to find out what policy 
the public as a whole would really ap- 
prove. 


found that the opinion against employ- 
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The March of 
Events 


Bonneville and Coulee Linked 


235-MILE transmission line connecting gen- 

erators of Bonneville and Grand Coulee 
dams was energized August 5th, placing the 
Columbia river industrial area “within im- 
mediate reach of two of the greatest power 
plants in the country.” 

Bonneville Administrator Paul J. Raver said 
that “by next January some of the large in- 
dustrial centers of Puget Sound also will be 
tied in by direct high-voltage lines.” Adminis- 
trator Raver reported to Secretary Ickes that 
“normal construction of the Bonneville trans- 
mission system is at its peak. The entire 
program is moving forward at a rapid pace. 
This will permit us to clear the way for any 
emergency construction Congress may find 
necessary to implement the Northwest’s in- 
dustrial contribution to national defense.” 

Bonneville engineers said the $4,000,000, 230- 
volt circuit was completed in record time, 
pointing out that construction was started 
August 7, 1939. 


To Appeal FPC Rate Fixing 


HE Safe Harbor Water Power Company, 
the first licensed hydroelectric company to 
have its rates reviewed by the Federal Power 
Commission, will appeal the commission de- 
cision which fixed a fair return for the com- 
pany at 6 per cent on its net investment. This 
was revealed when the Consolidated Gas, 
Electric Light & Power Company of Balti- 
more, one of the owners of the Safe Harbor 
Company, recently filed an amendment to its 
registration statement at the SEC. 
Consolidated Gas said that its Safe Harbor 
subsidiary “has determined to take such steps 
as it may deem appropriate for judicial re- 
view of this order.” The company has reduced 
its rates in accordance with the FPC order, 
but has reserved the right to collect full con- 
tract rates from its customers if it succeeds 
in upsetting the FPC order. 


RCA Hit at Senate Hearing 


LB ag Sarnoff, head of the Radio Corpora- 
tion of America, admitted to the Senate 
Interstate Commerce Committee on August 
6th that his corporation hired former Republi- 
can Senators George H. Moses and Daniel O. 
Hastings because of their knowledge of Wash- 
ington technique when the RCA was fighting 


the Justice Department’s antitrust suit against 
it in the latter days of the Hoover administra- 
tion. 

Mr. Sarnoff also told of retaining Oswald 
F. Schuette, former Washington and Chicago 
newspaper man, at $20,000 a year after Mr. 
Schuette had received credit for instigating 
the antitrust suit as a result of his attacks on 
the corporation through an independent league 
of radio interests. 

The RCA head maintained that these trans- 
actions were entirely proper and presented 
written statements from various persons in- 
volved. The committee immediately sub- 
poenaed other persons mentioned in connec- 
tion with the matter to appear at the hearings 
on August 7th. 

The hearing was held to pass on the nomi- 
nation of Thad H. Brown for another term 
as a member of the Federal Communications 
Commission, which supervises the radio in- 
dustry, but the matter of Mr. Brown’s fitness 
was touched on only incidentally. 

The committee hearings also brought out 
a charge by E. O. Keller, former “contact 
man” for RCA in Washington, that a clerk of 
the Federal district court in Wilmington, Del., 
had received $15,000 for obtaining a continu- 
ance of the antitrust suit against RCA in 1932. 
The court clerk, Harry C. Mehaffy, later de- 
nied receiving such funds but admitted that he 
had conferred with former Senator Hastings 
with respect to the suit in question. 


IBA Head on Defense 


MMETT F. Connely, president of the In- 
E vestment Bankers Association, recently 
urged appointment to the Advisory Defense 
Commission of “one member charged with the 
responsibility for supervising finance, since ade- 
quate provision for the capital needs of in- 
dustry are an indispensable part of the defense 
program.” 

Mr. Connely also recommended that in- 
creased emphasis be placed by government 
and industry upon the encouragement of pri- 
vate investment capital as a “bulwark of na- 
tional defense through a healthy industrial sys- 
tem.” Mr. Connely said there are great sums 
of money in this country seeking wise invest- 
ment. He stated: 

“On the other hand, industry must have 
capital as it goes forward with expansions 
either to meet our war- or peace-time needs. 
It is an integral part of the private enterprise 


305 AUG. 29, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


system that capital seeks a fair return upon 
investment just as a worker is entitled to just 
reward for his efforts. 

“The only possible substitute for private 
capital is government financing of industry. 
And when government credit supplants volun- 
tary private capital, while private capital is 
impeded, we have created a short cut to na- 
tional socialism by placing the government in 
productive enterprise.” 


Conferees Approve Transporta- 
tion Bill 


ENATE and House conferees reached an 
agreement on August 7th on an omnibus 
transportation bill by limiting the effective 
dates of an amendment intended to preserve 
the jobs of men affected by railroad mergers. 

The House had insisted on a section which 
would forbid the Interstate Commerce Com- 
mission to approve any railroad merger, con- 
solidation, or abandonment program if it 
would result in eliminating any jobs. 

Chairman Lea of the House Interstate 
Commerce Committee said the conferees 
had decided to retain the section but to limit 
it to four years. He explained that an em- 
ployee who had worked for a railroad twenty 
years would be paid his salary for four more 
after his job was abolished, but that a 2-year 
man would be paid a salary for only two years. 
He said the conferees also dropped “abandon- 
ments” from the amendment. 

Mr. Lea added that the conference commit- 
tee eliminated the House amendment intended 
to prevent arbitrary rate increases from being 
imposed on lower-cost water carriers. The bill 
would bring water carriers under regulation 
of the Interstate Commerce Commission. 


Congress Passes Trust Bill 


T= Senate on August 7th passed a House 
approved measure to regulate investment 
trust companies. 

Representative Cole of Maryland said the 
legislation had the approval of the industry, 
the Securities and Exchange Commission, and 


the House Interstate Commerce Committee, It 
is designated to give investors full informa. 
tion on their companies, to eliminate ques. 
tionable practices, and to give the SEC juris. 
diction over such concerns, he said. 

The bill would require investment trust 
companies to register with the commission and 
file literature intended for distribution to 
prospective purchasers. 


Canada-U. S. Power Line 


A application to build and operate an elec- 
tric power transmission line from Canada 
to the United States recently was reported filed 
by the Niagara Falls Power Company with 
the Federal Power Commission. 

The proposed connection would be upon a 
bridge about to be constructed by the Niagara 
Falls Bridge Commission from Niagara Falls, 
N. Y., to Niagara Falls, Ont., and would tie 
in with transmission lines of the Canadian 
Niagara Power Company, a subsidiary of the 
applicant. 


TVA Signs Labor Pact 


| & pe E. Lilienthal, TVA director, an- 
nounced on August 6th the first signed 
labor contract between the authority and its 
8,000 employees in the building construction 
and metal trades, represented by the Tennessee 
Valley Trades and Labor Council. 

He declared the agreement, effective for one 
year, as “charting the way toward welding 
together groups which are dependent upon 
each other in a terrific industrial program,” 
and added it would intensify “labor-manage- 
ment coGperation in the national defense pro- 
gram.” Lilienthal said: 

“I consider this agreement more valuable 
than any of our dams, and worth millions to 
the people of this country.” 

The director asserted that to his knowledge 
it was the first such document to be signed 
between management and labor in a Federal 
agency and that its importance must be meas- 
ured in the promise of industrial unity during 
a period of stress imposed by national defense 
demands. 


Arizona 


Dam Fund Delayed 


RIZONA will not receive its $900,000 first 
A payment of Boulder dam revenue before 
January lst, and possibly not until the end of 
the 1941 calendar year, Governor Bob Jones 
was advised recently by Senator Carl Hayden. 

A legal question has developed over the 
phraseology of the congressional enactment, 
to leave an indication the money might not be 
available until the end of next year. 
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Senator Hayden said he was seeking an 
opinion from the solicitor of the U. S. Interior 
Department on the question, which concerns 
whether the money can be paid as of the date 
President Roosevelt signed the act, or whether 
it means the payment must be withheld until 
additional funds are received. He said if the 
ruling allows payment of the money when the 
bill becomes effective, Arizona will receive it 
next January, when new contracts for Boulder 
dam power can be negotiated. 
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Arkansas 


Gas Rates Approved 


TENTATIVE net rate of 45 cents per thou- 
A sand cubic feet, graduated downward ac- 
cording to amount consumed, was approved 
tentatively on August 5th for five southwest 
Arkansas towns by the state utilities commis- 
sion in granting the Louisiana-Nevada Transit 
Company of Ada, Okla., authority to serve 
those towns with natural gas. Chairman 
Thomas Fitzhugh of the commission said the 
rate was the lowest in the state, with the excep- 
tion of Fort Smith and several other western 
Arkansas towns that are close to gas fields. 

The first 10,000 cubic feet would be sold at 
45 cents per thousand cubic feet and the next 
10,000 for 40 cents. For the next 30,000 feet the 
rate would be 35 cents and 30 cents for all gas 
used in excess of 50,000 cubic feet. The mini- 
mum bill would be 90 cents a month, including 
2,000 cubic feet. 


Power Plan Hearing Set 


PUBLIC hearing on the desirability of in- 
A stalling hydroelectric equipment at the 
proposed Norfolk dam in Baxter county will 
be held at Harrison on September 6th, United 
States Army Engineers announced at Little 
Rock recently. 

Lieut. Colonel Stanley L. Scott, acting divi- 
sion director, said the hearing would be con- 
ducted in connection with a report on the proj- 
ect made by the engineers’ office in Little Rock 
to the War Department. Construction of a 
flood control reservoir at Norfolk dam_ has 
been authorized by Congress. Colonel Scott 
said plans were being prepared for construc- 
tion of the dam in such a manner that it could 
be converted into a dual purpose project. The 
hearing, he said, was scheduled to determine 
whether power production should be con- 
sidered at this time. 


California 


Power Contract Ratified 


Ce with the Federal government pro- 
viding for delivery of Parker dam power 
to the Imperial Irrigation District at Drop No. 
4 on the All-American Canal, was ratified on 
August 6th by district directors. 

The government will construct a transmis- 
sion line from Blaisdell, Ariz., about 12 miles 
east of Yuma, to the power house in the dis- 
trict-owned power system 15 miles east of 
Calexico. 

The government will build, operate, and 
maintain all facilities to point of delivery. 
Cost of constructing the transmission line 
from Blaisdell is estimated at $400,000. Con- 
tract terms obligate the government to make 
available to the district at all times up to 
15,000 kilowatts to be delivered in amounts as 
may be required. 


Seeks to Avoid Rental Loss 


EPRESENTATIVE Franck R. Havenner (D.) 

. on August 6th wrote Secretary of the In- 
terior Harold L. Ickes urging postponement of 
an injunction preventing San Francisco from 
selling Hetch Hetchy power to the Pacific Gas 
and Electric Company. 

Representative Havenner asked that enforce- 
ment of the injunction be extended until July 
1, 1941, the start of the next fiscal year, in 
order to avoid the necessity of levying addi- 
tional taxes to replace power revenues. Mr. 
Havenner said it would add 22% per $100 of 
assessed valuation if the city were deprived 
of the $1,800,000 involved. He wrote: 
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“Our people are already confronted with 
the certainty of an increase in taxes this year 
from causes entirely unrelated to Hetch 
Hetchy power, and I am sure that they would 
be permanently grateful to you and the Federal 
government if they could be saved, from this 
additional burden.” 

A second postponement of the enforcement 
of the injunction against sale of the power 
will expire October Ist. 


Line Permit Granted 


HE Southern California Edison Company, 

Ltd., was given permission to construct 
two electrical transmission lines, between 
Boulder dam and Chino and between Chino 
and San Juan Capistrano, by the state railroad 
commission recently. 

The Boulder dam-Chino line will be 233 
miles long and cost $3,546,000. A switching 
station at Pisgah will cost another $314,000. 

Details on the other line were not set forth, 
except to announce it would permit inter- 
change of electrical energy with the San Diego 
Consolidated, Gas & Electric Company. 


Scattergood Contract Approved 


BX unanimous action the Los Angeles Board 
of Water and Power Commissioners on 
August lst approved a special contract under 
which E. F. Scattergood, former general man- 
ager of the power bureau, will be employed 
for an indefinite term at $24,000 a year to ren- 
der special and technical services to the board. 

It was necessary for the contract to be 
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approved by the city council, while the Civil 
Service Commission must grant Scattergood 
exemption from civil service regulations. The 
contract will be in effect for three years and 
will thereafter remain in effect until one party 
gives a 90-day notice of termination. Cancella- 
tion of the contract cannot be invoked until the 
last ninety days of the 3-year period. 

The contract may be suspended or termi- 
nated if Scattergood is unable to perform his 


duties. He will be given leave to work at ip. 
tervals for the Federal government or other 
public bodies. Meanwhile, during the life of 
the contract, Scattergood waives the pension 
which entitles him to $308 a month. 

A total of 172 employees of the department 
of water and power, mostly from the business 
agent’s division, were dismissed on August 1st 
as a result of the water and power commis. 
sion’s reorganization of the department. 


Colorado 


Court Denies Rehearing 


HE United States Circuit Court of Appeals 

last month denied a petition for a rehearing 

on the position taken by natural gas com- 

panies, thus for the second time sustaining the 

action taken by the Federal Power Commis- 
sion, 

The Canadian River Gas Company and the 

Colorado Interstate Gas Company, which 

bring natural gas from fields near Amarillo, 


Tex., to Colorado, sought again to review an 
order by the FPC, made March 14, 1939, which 


started an investigation “to determine what 


persons are natural gas companies within the 
meaning of the Natural Gas Act.” 

The court’s opinion was based on the same 
reasoning used when the circuit court recently 
refused to overrule the FPC’s order. The 
opinion was written by Judge Orie L. Phillips 
and concurred in by Judges Sam G. Bratton 
and Walter A. Huxman. 


Florida 


Rate Cut Ordered 


30 per cent reduction in domestic and com- 
mercial rates of the Tampa Electric Com- 
pany to consumers within the city limits of 
Tampa was ordered last month by the Tampa 
Utility Board. The cut amounts to $635,000 a 
year. A part of this revenue, about $135,000, 


will come from reduced income taxes on lower 
established investment for rate-making pur- 
poses. 

Present rates within the city, the board said, 
were “unfair, unjust, and unreasonable,” and 
the new rates “are sufficient to give the com- 
pany a return greater than 7 per cent a year 
on real and legitimate investment in the city.” 


Illinois 


RFC Transit Loan 


ESSE H. Jones, Federal Loan Administrator, 
early this month made public a letter to 
Mayor Edward J. Kelly of Chicago assuring 
the mayor of a loan of $53,000,000 to the 
Chicago Transit Company, a new corporation, 
on the following conditions: 

1. Cash of the surface lines now on hand in 
the approximate amount of $26,480,320 to be 
used to meet requirements prior to or at the 
time of the consolidations of the companies 
affected. 

2. That the first mortgage bondholders of 
the surface lines accept 50 per cent of their 
holdings in cash and 50 per cent in new 4 per 
cent income bonds. 

3. That in lieu of the first mortgage 5 per 
cent income bonds aggregating $7,002,290 pro- 
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posed to be issued to the secured creditors of 
the Chicago Rapid Transit Company, these 
claims be settled by the payment of cash in 
the amount of $3,501,145 and 4 per cent income 
bonds in the amount of $3,501,145. 

The loan would be used for purchase of new 
subway rolling stock, modernization of struc- 
tures and equipment, and for work on the ele- 
vated and the surface car lines. 

Mr. Jones added that the RFC loan, to ma- 
ture in twenty-five years, would bear interest 
at the annual rate of 4 per cent, payable semi- 
annually. The Federal advance will be secure 
by a first mortgage on the new consolidated 
traction system, which, it is understood, will 
include all the properties of the Chicago Sur- 
face Lines, the Chicago Rapid Transit Com- 
pany, and the Chicago Motor Coach Com- 
pany. 
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Iowa 


Rate Proposal Delayed 


nsTEAD of being placed on second reading as 
| ‘scheduled, the proposed ordinance fixing 
new gas rates for Des Moines was shelved 
temporarily on August 8th as the city council 
heard finance Commissioner Harry Vicker 
propose that the Federal Power Commission 
he asked to examine the gas rate structure in 
the city. The city council agreed the proposed 
ordinance should be laid aside until alleged 
rate discrimination among consumers could be 
investigated. 

Meanwhile, however, the council voted, 3 to 


1, to place on second reading two companion 
ordinances fixing new electric rates in the city. 

Vicker’s proposal was that the Federal 
Power Commission “come in and help estab- 
lish what is a fair and equitable (gas) rate.” 

It had been estimated the changes in rates 
would cut electric and gas bills $112,611 a year. 
The new rate schedule was made after sixty 
days of negotiations with Cyrus A. Leland, 
president of the Des Moines Electric Company, 
and the Des Moines gas division of the lowa 
Power & Light Company. City Solicitor Fred 
T. Van Liew said the utility companies had 
agreed to the reductions. 


Kansas 


Gas Levy Dropped 


HE state corporation commission recently 

y prsterenet suspension of its assessment on 

natural gas produced in Kansas, effective as of 
August Ist. 

An assessment of one-half mill per thou- 

sand feet was put into effect in October, 1937, 


to meet expenses of administering the state 
gas conservation law. It was lifted, the com- 
mission said, because it now has “sufficient 
moneys to defray the costs and expenses of 
administering the act relating to the produc- 
tion of natural gas during the immediate fu- 
ture and in order that the assessment should 
not exceed the actual costs of administration.” 


Kentucky 


Power Franchise Approved 


7 3-year-old power franchise issue finally 
was settled on August 7th when the Pa- 
ducah board of city commissioners, by a 4-to-1 
vote, approved first reading of an electric con- 
tract acceptable to the Kentucky Utilities 
Company. The bill was to lie over for a 10- 
day period for public inspection. 

The only dissenting vote was cast by Com- 
missioner Mary Dorian, who explained that 
she had not had time to study all the provi- 


sions of the power franchise ordinance. 

The ordinance, which embraces a 20-year 
power franchise, was introduced by Mayor 
Pierce E. Lackey, staunch advocate of munici- 
pal power plant ownership. It was Mayor 
Lackey who blocked passage of several previ- 
ous franchise ordinances, claiming electric 
consumers were not protected in the event 
cheap TVA power became available. 

Both the city and the Kentucky Utilities 
Company, holder of the last power franchise, 
which expired in April, made concessions. 


Minnesota 


FPC Accepts Rate Schedule 


HE Federal Power Commission recently 
accepted a uniform rate schedule filed by 
the Otter Tail Power Company representing a 
reduction of approximately 10 per cent in the 
wholesale rates for electric energy charged by 
the company to a group of small distribution 
systems in Minnesota. 
The wholesale customers which will benefit 
from the cut in rates include the cities of 


Breckenridge, Barnesville, and Ortonville, the 
village of Lake Park, and the Minnesota 
Utilities Company. 

The new rate schedule, effective as of July 
1, 1940, was filed by the Otter Tail Power 
Company on July 3lst, in response to the com- 
mission’s order of May 1, 1940, directing the 
company to remove the discrimination found 
to exist between the rates formerly charged 
these wholesale customers and those charged 
to Fergus Falls. 
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Missouri 


Municipality Wins Suit 


The state supreme court recently upheld the 
right of Carrollton to build a municipal elec- 
tric light and water plant. The high court re- 
versed, however, a Carroll County Circuit 
Court ruling that the Kansas City Power & 
Light Company’s franchise in Carrollton had 
terminated. The town’s failure to purchase 
the company’s plant under terms of its 1919 
franchise agreement automatically renewed 
the franchise, the high court held. 


In 1938 Carrollton voted bonds for erecting 
a municipal plant, and the company filed suit 
to enjoin its construction, asking either that 
the franchise be renewed or the company’s 
plant be purchased by the town of Carroll. 
ton. 

The supreme court held that since the 20. 
year contract for rental of water hydrants and 
street lighting current from the company ex- 
pired in 1939 “the town should have the power 
to erect its own plant to supply such essential 
services.” 


Nebraska 


Natural Gas Rates Reduced 


bien new natural gas franchise, introduced 
in ordinance form at the August 5th 
meeting of the Lincoln council, was said to 
be identical with that approved ten years ago 
except as to rates. These are reduced 5 per 
cent on usage up to 10,000 cubic feet per 
month, remaining at 50 cents per thousand. 
above that figure. Although the ordinance 
would be read two more times, and then await 
fifteen days for effectiveness, the company ex- 
pects to put the revised rate structure into 
effect September Ist. It will mean a saving of 
approximately 5 cents on the dollar except for 
the large consumer. 

The new rate would be 95 cents for the first 
3,000 cubic feet; 76 cents for the next 3,000; 


New 


New Investigation Ordered 


ei state public service commission recent- 
ly announced that on August 9th it would 
begin a new investigation into the propriety 
and reasonableness of the rates charged by 
the New York State Gas & Electric Corpora- 
tion, a unit of the Associated Gas & Electric 
system. 

In 1932 the commission’s investigation into 
the corporation and other operating utilities 
of the system resulted in an order to the cor- 
poration to cease payments to affiliates and in- 


57 cents for the next 4,000; and 50 cents for 
excess. 

Although the reduction was deemed moder- 
ate, it will amount to a saving of $35,000 an- 
nually to Lincoln consumers, based on present 
usage. 

The old franchise of the Iowa-Nebraska 
Light & Power Company expired August 12th. 
The council, under terms of the new ordi- 
nance, retains control over rates. It may 
further reduce them if, and when, it may deem 
such step justified. 

The ordinance undertakes to grant to the 
Iowa-Nebraska Light & Power Company the 
“nonexclusive” right for a period of ten years 
to build, construct, operate, maintain, and ex- 
tend a natural gas system and all appurte- 
nances necessary and incidental thereto. 


York 


dividuals unless the payments were charged 
directly to profit and loss surplus. The com- 
mission declared that the payments should be 
charged to the stockholders of the operating 
utilities. 

The corporation has discontinued payments 
to all except one servicing corporation and an 
agency. The change has resulted, according 
to Commissioner Neal Brewster, “in reducing 
the former charges to the operating expenses 
of the corporation by more than $1,300,000 an- 
nually.” The corporation has proposed that 
it be permitted to reverse certain entries. 


* 


North Carolina 


REA “Spite Line” Blast 


Cw by Director Harry Slattery of the 
Federal Rural Electrification Administra- 
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tion that private power companies in North 
Carolina were trying to wreck rural electric 
cooperative organizations recently brought a 
quick denial from the Carolina Power & Light 
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Company, Raleigh power utility which serves 
a large territory in the state covered by co- 
jperative lines. — ; 

At the same time, Dudley Bagley, director 
of the North Carolina Rural Electrification 
Authority, declined to comment. 

The Washington charges were that private 
companies were building “spite lines” in terri- 


tory belonging to rural electric codperatives 
to obtain best customers. REA codperatives 
involved in the accusations were Wake Elec- 
tric Corporation of Wake Forest and the 
Johnston County Rural Electrification Corpo- 
ration. Both of these organizations had been 
given priority consideration because of alleged 
hampering activities. 


me 
Ohio 


Four-year Gas Rate Schedule 


eso details for placing a new 4-year gas 
rate schedule and a $1,500,000 refund on 
the November ballot were reported being 
worked out, after the Columbus city council 
in session approved an ordinance calling for a 
yote on the matter. 

The ordinance would provide for an aver- 
age rate of 58.69 cents per thousand cubic feet 
over the period ending in 1944 and returning 
to consumers who were using gas between 
May, 1925, and June, 1927, all but $500,000 of 
the $2,000,000 impounded during litigation. Of 
the remainder, the city would get $150,000 and 
the Ohio Fuel Gas Company $350,000. 

Under the proposal, the prevailing average 
charge of 56.22 cents per thousand cubic feet 
established by the state utilities commission 
would be in effect for two years, being in- 
creased to 61 cents per thousand the next two 
years. 

The measure is identical to the one which 
was passed by council, April 26th, but never 
came to a vote because common pleas court 
ruled it could not go on the primary ballot. 

Council President Addison, in reply to ques- 
tions by Councilman Joseph R. Jones, ad- 
mitted the ordinance was not drawn by the city 
attorney. 


FPC Denies Application 


HE Federal Power Commission recently 

denied the city of Toledo’s application to 
have its complaint case against Hope Natural 
Gas Company consolidated with the Hope pro- 
ceedings involving rates and charges for 
natural gas sold by Hope Natural Gas Com- 
pany to distributing companies for resale. 

The pending hearing, involving the determi- 
nation of whether Hope Natural Gas Com- 
pany’s interstate wholesale rates are unjust, 
unreasonable, unduly discriminatory, or prefer- 
ential, has progressed to an advanced stage 
without consideration of the property recently 
acquired by Hope which is involved in the To- 
ledo complaint. The commission found that 
it would not be in the public interest to have 
the Toledo complaint case consolidated with 
the pending proceedings, because the conse- 
quent delay would impede the completion of 
the proceedings. 

Toledo’s complaint alleged that the whole- 
sale price of 30 cents per MCF for natural gas 
sold by Hope to Northwestern Ohio Natural 
Gas Company, which sells gas at retail in To- 
ledo, was unlawful, excessive, and unreason- 
able. The property involved was formerly 
owned by the Reserve Gas Company and was 
merged, with Hope on December 30, 1939. 


Pennsylvania 


Utilities Must Pay Costs 


- Attorney General Claude T. Reno re- 
cently ruled that utilities under the state 
public utility commission must repay the com- 
mission in full for the cost of inquiries. 

_ The state Public Utility Law calls for re- 
imbursement of investigation costs providing 
“the amount so paid by any public utility dur- 


ing any one calendar year shall not exceed one 
per centum of the gross intrastate operating 
revenue thereof during its next preceding 
fiscal year.” 

Reno, in his formal opinion, said the statute 
“does not limit the amount which a public 
utility may ultimately have to pay for the cost 
of a special investigation, but merely limits 
the amount which may be paid.” 


South Carolina 


Promises to Pay Taxes 


T= Santee-Cooper Authority was recently 
reported to be negotiating to purchase the 


South Carolina Utilities Company’s proper- 
ties in Horry county, and, if the deal should 
go through, the authority would pay taxes, 
just as the privately owned concern does. 
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This was the substance of a statement is- 
sued by Robert M. Cooper, general manager 
for the authority. Mr. Cooper said the board 
of directors of the authority “realizes that the 
taxes paid by this distribution system are im- 


portant to the county and its political sub. 
divisions, and it does not intend to deprive 
them of these revenues in the event of the pur. 
chase and operation of this system by the au. 
thority.” 


Vermont 


SEC Aid Requested 


— upon for the first time since enact- 
ment of the Holding Company Act of 
1935 to investigate a utility situation at the 
request of a state commission, the Securities 
and Exchange Commission on August 7th or- 
dered a public investigation of service charge 
relationships between the New England Power 
Service Company and Bellows Falls Hydro- 
Electric Corporation and, the Green Mountain 
Power Corporation. 

The investigation was ordered at the request 


of the state public service commission of Ver- 
mont, in which state the Bellows and Green 
Mountain companies operate. 

The commission marked the occasion by 
designating Commissioner Robert E. Healy to 
preside at hearings which will be started on 
September 12th at the Federal District Court 
building in Montpelier. Trial Examiner 
Adrian C. Humphreys will assist the commis- 
sioner. 

The state commission said it “has reason- 
able cause to believe that the allocation of 
charges is unfair.” 


Virginia 


Commission Announces Tie-up 


HE state corporation commission this 
month announced a tie-up of electric plants 
and transmission lines in Virginia, West Vir- 
ginia, and North Carolina at a cost of $6,- 
000,000 to take care of additional power needs 
in the Hampton Roads area, where major 
projects in the defense program are under 
way. 
The commission said that the Virginia Elec- 
tric & Power Company and the Virginia Pub- 
lic Service Company had completed negotia- 


tions for the building of a high-tension trans- 
mission line from the present system of Vepco 
from Richmond to Newport News. There it 
will tie in with the steam plant of the Virginia 
Public Service Company. 

The Vepco network includes plants in Vir- 
ginia, North Carolina, and West Virginia, and 
it was understood that it could connect with 
TVA power through its North Carolina lines 
if needed in an emergency. Vepco told the 
commission that it was building a 40,000-kilo- 
watt steam plant at Norfolk to take care of 
the additional load expected in that area. 


Washington 


Signs Bonneville Contract 


HE city of Ellensburg, which has operated 
ae municipal electric system since 1891, on 
August Ist executed a 5-year contract to pur- 
chase 2,000 kilowatts of power generated at 
the Federal government’s Bonneville dam. 

Bonneville Power Administrator Paul J. 
Raver announced that deliveries to Ellensburg 
would start next spring. The city will buy at 
Bonneville’s optional prime power rate of one- 
quarter cent per kilowatt hour, plus a charge 
of 75 cents per kilowatt of monthly demand. 

If the load factor changes, the city may at 
any time switch to Bonneville’s kilowatt-year 
rate of $17.50. 

Ellensburg will continue to operate its own 
hydroelectric plant. The city is Bonneville’s 
seventh municipal customer. 
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Utility Ruling Hailed 


FEDERAL jury on August 8th awarded a 
A verdict in favor of a $5,000,000 valuation 
on that part of Puget Sound Power & Light 
Company which the Whatcom County Public 
Utility District had sought to have condemned 
at around $3,000,000. Private utilities hailed 
the verdict as the most encouraging develop- 
ment since the condemnation ruling earlier this 
year affecting the Washington Gas & Electric 
Company. 

The district had sought to purchase the 
property in one phase of a long-drawn-out 
fight between public ownership advocates in 
the Northwest and the utility companies. Dur- 
ing three months of trial, evidence had been 
presented by both sides as to the valuation of 
the properties. 
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The Latest 
Utility Rulings 


Power Commission Orders Interim Rate 
Reduction For Wholesale Gas Service 


FTER partial completion of an investi- 
gation of wholesale natural gas 
rates, the Federal Power Commission 
ordered an interim reduction based upon 
a64 per cent return on reproduction cost 
figures submitted by the companies. It 
was made clear, however, that acceptance 
of reproduction cost testimony for the 
purpose of this order only would not 
prevent the commission from subse- 
quently exercising its judgment as to 
how reproduction cost evidence should 
be ultimately treated. 

The commission first disposed of a 
contention that it was without authority 
to regulate the rates because the business 
was contractual and private in character. 
The wholesale companies are engaged in 
the interstate transmission and sale of 
natural gas for resale for ultimate public 
consumption. Congress, it was said, had 
determined that such business is affected 
with a public interest, and the commis- 
sion had determined that contracts such 
as those involved must yield to regu- 
lation, 

Due process had been afforded the 
companies, the commission held, since 
they had been accorded and had properly 
taken advantage of every opportunity to 
present all reasonably essential evidence 
that they desired. Moreover, they had 
had full opportunity to present oral 
argument and file briefs. In the opinion 
of the commission, they could not be 
heard to complain that they had not yet 
been able to examine on redirect their 
own witnesses who had not yet been 
cross-examined, nor was it considered 
essential to a full hearing on the motion 
for an interim rate order that they be 
permitted to cross-examine or rebut wit- 
nesses who had not yet been offered by 
counsel for the Federal Power Commis- 
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sion or the Illinois Commerce Commis- 
sion. 

An objection that there was a fatal 
defect of parties was overruled. The 
Illinois Commerce Commission was said 
to be a “state commission” as defined in 
the Natural Gas Act, and, as such, it 
was entitled to file the complaint present- 
ly before the commission and to make 
the request for the interim order. 

Reciting that any rates in excess of 
just and reasonable rates are unlawful 
under the Natural Gas Act, the commis- 
sion declared that the most casual read- 
ing of the act in the light of its broad 
purposes negatives the idea that the com- 
mission is inhibited from ordering an in- 
terim rate reduction pending final dis- 
position of a rate investigation. It was 
said: 

There are those who will be rendered un- 
happy by the frustration of their ambition 
to maintain the excessive rates presently 
charged by defendant-respondent com- 
panies. But to refuse a substantial reduc- 
tion thereof would require us to sit, aloof 
from reality, and permit unlawful rates 
to exist without affording those suffering 
thereby any relief. Inaction on our part 
would indicate that we had fallen into a 
mental trap not in keeping with our re- 
sponsibilities. 


The commission refused to make an 
allowance for amortization in excess of 
cost. To do so, in the opinion of the 
commission, would not be the computa- 
tion of a proper expense, but instead the 
allowance of additional profit over and 
above a fair return. The amortizable in- 
vestment was said to be the total invest- 
ment estimated to be made during the 
life of the companies, less the salvage 
value at its end. The annual allowance 
for amortization was calculated on a 
sinking-fund basis with interest credited 
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to the amortization reserve at the rate 
of 64 per cent per year, compounded 
annually. Illinois Commerce Commis- 


N application by the city of Omaha 
seeking a revaluation of the prop- 
erty of the Omaha & Council Bluffs 
Street Railway Company and a reduc- 
tion of fares was denied by the Nebraska 
commission. Previous findings and 
orders as to the rate of return and rates 
were not disturbed. The depreciated 
condition of the property was considered, 
but the majority commissioners refused 
to make a drastic reduction because of 
the obsolescence of street car systems. 

The commission, in determining the 
value of property items, disallowed a 
claim of 100 per cent condition for street 
railway ballast, since concrete and cinder 
ballasts depreciate, although crushed 
rock was allowed at 100 per cent. Con- 
sideration was given to the fact that ball, 
girder, web, and base rust and corrode 
and necessarily deteriorate with age, 
while salt on hills and connecting special 
work reduce the service life of rails. 
The account covering track and roadway 
labor, it was held, should be depreciated ; 
a condition figure of 100 per cent for 
paving was said to be indefensible, as no 
pavement is that good. 

Differentiation, said the commission, 
should be made between operating effi- 
ciency and present condition, as present 
condition is used in reference to valua- 
tion; that is, cost of reproduction less 
depreciation, including physical and 
functional depreciation. A contention by 
public authorities for a depreciation of 
13.22 per cent for motors for electro- 
motive service equipment was said to be 
low, as a motor in that condition could 
not possibly operate. On the question of 
general obsolescence the commission 
said: 

It has been, and undoubtedly will be, con- 


tended that obsolescence should be given 
more weight in the appraisal of this prop- 
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sion v. Natural Gas Pipeline Co, of 
America et al. (Opinion No. 49, Docket 
Nos. G-109, G-112). 
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Depreciation and Obsolescence of Street Railway 
Have Bearing on Fare Reduction 


erty than is afforded by the ascertainment 
of condition per cent through observed de- 
preciation of the various items. When this 
investigation was originally instituted it was 
suggested that it should be taken into ac. 
count that mass transportation was in the 
process of transition; that many cities were 
served by completely motorized units and 
that this particular system should be valued 
on the basis of substitution of bus service 
for electric equipment. It is undoubtedly 
true that mass transportation is in a state 
of flux, but it is equally true that no one 
knows what the outcome may be. Motorized 
transportation is not the only form of mass 
transportation which is being offered the 
public. Trolley busses operating from over- 
head trolleys but without rails are common 
sights in other cities, as, for example, 
Kansas City and Indianapolis. To attempt 
to say what equipment is or will become ob- 
solete, and within what period, would be for 
this commission to leave the realm of fact 
and enter into the realm of speculation and 
fanciful conjecture. 


Notwithstanding the difficulties beset- 
ting all tram companies, the company had 
continued at all times to accord adequate 
and sufficient service to the people. This 
fact was considered not only in connec- 
tion with depreciation but also in con- 
nection with the going concern allow- 
ance, the commission stating: 

While the company has not been able to 
earn enough to pay dividends upon its 
stocks, still it has met its taxes and fixed 
charges and paid all of its operating ex- 
penses, including the wages of its employ- 
ees, and the commission is of opinion that 
it is entitled to be regarded as a going con- 
cern. 

Commissioner Good, in a dissenting 
opinion, objected that little, if any, 
weight had been given to the obsolescence 
of the company’s property or the fact 
that street cars and street car systems are 
rapidly being superseded by busses. He 
also disagreed with the allowance for 
going concern value as well as certain 
other items in the valuation. 
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The commission eliminated from the 
case leased property in an adjoining 
sate, gave little weight to assessed 
yalue of stocks and bonds in finding the 
rate base, allowed for actual cost of pav- 
ing, and excluded motor bus tires used 
on a rental basis. 

Power plant property occupied for 
switching purposes was included in the 
rate base notwithstanding a contention 


that switching should and could be done 
without expense to the company within 
the premises of the company furnishing 
electricity. The commission took the 
position that it should not invade man- 
agement and that the company was en- 
titled to do its own switching on its own 
premises. City of Omaha v. Omaha & 
Council Bluffs Street Railway Co. (For- 
mal Complaint No. 825). 


Holding Company Permitted to Advance Funds 
To Unprofitable Railway Subsidiary 


NDER ordinary circumstances the 
Securities and Exchange Commis- 
sion could not permit a registered hold- 
ing company to acquire indebtedness of a 
company which has shown a substantial 
operating loss and which is clearly in 
need of a financial reorganization. Not- 
withstanding this general rule, as stated 
by the commission, no adverse findings 
were made as to an application by a 
registered holding company for approval 
of the acquisition of income-demand 
notes of a subsidiary street car and bus 
company for cash. On this point the 
commission said : 

In justification of the acquisition, Co- 
lumbia, in effect, represents that (1) as a 
result of an agreement entered into in 1907 
by a predecessor company and certain sub- 
sequent events, it is obligated to see to the 
payment of principal and interest of Rail- 
way’s bonds and has established a reserve 
equal to the principal amount of the bonds, 
(2) it has also provided a reserve against 
its investment in that portion of Railway’s 
notes that have been acquired for interest 
and sinking fund advances, and (3) the 
completion of the modernization program 
would place Columbia in a better position 


to dispose of its interest in Railway, if such 
should be required, and enable it to regain 
at least some of its investment. 

... the record indicates that there is an 
immediate need of the funds here involved 
to enable Railway to meet interest and sink- 
ing-fund requirements, to pay contractual 
obligations heretofore incurred, and further 
its rehabilitation program. Furthermore, 
disapproval of the acquisition would prob- 
ably result in financial embarrassment and 
possible legal consequences involving both 
Railway and Columbia with resultant detri- 
ment to the public relying on Railway for 
transportation. 

In view of these circumstances, the an- 
ticipated improvement in the earnings of 
Railway, and Columbia’s representation 
concerning its obligation with respect to 
Railway’s bonds, the commission has con- 
cluded that adverse findings should not be 
made. However, it seems appropriate to 
point out that the present extenuating cir- 
cumstances may not be found to be a justifi- 
cation for any future acquisition by Colum- 
bia of Railway’s securities unless the com- 
panies concerned herewith in the meantime 
take steps looking toward the solution of 
the present confused and objectionable situ- 
ation. 


Re Columbia Gas & Electric Corp. (File 
No. 70-4, Release No. 2136). 


New York Commission Rules on Accounting by 
Cables and Radio Company 


HE All America Cables and Radio, 
Inc., is a New York corporation 
but no part of its revenues is derived 
from intrastate operations in the state of 
New York. The New York commission 
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has made several rulings on the account- 
ing practices of the company by virtue 
of its being a domestic corporation, al- 
though engaged in international cable 
radio telephone and telegraph service. 
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As no part of its revenues are derived 
from intrastate traffic, the commission 
said there was no possibility of assess- 
ment of costs upon the company, and the 
budgetary staff of the commission had 
not been able to make an extensive in- 
vestigation of the property and related 
accrued depreciation. 

On the subject of grants and conces- 
sions obtained from various south and 
central American countries, the com- 
mission ruled that the only grants which 
may properly appear in the accounts of 
the company are those which are still in 
full force and effect, and these should be 
represented only to the extent of the re- 
maining life of an existing authoriza- 
tion. The company had argued that 
while there were limits to the original 
grants, the company had continued to do 
business and therefore was virtually 
operating under authority originally 
granted and should not amortize the 
amount carried in its accounts represent- 
ing such grants. The trouble with this 
argument, said the commission, was that 
it was founded upon false premises. 
Where the grants had expired, the com- 
pany was operating merely by suffer- 
ance, and the rights obtained under an 


e 


expired grant have no value and may not | 
only be worthless but may, because of 

their expiration, cause the company con- 

siderable loss. 

It was said that the reasonable cost of 
obtaining concessions is a proper capital 
charge, but an amortization reserve 
should be created equal to the proportion. 
ate part of the expired life. Engineering 
and superintendence costs not relating 
to any construction work or property 
now in existence were required to be 
written off. 

A subsidy from Guatemala had been 
received for a cable connection. This 
contribution had been treated by the 
company as revenue and thus was 
credited to surplus through profit and 
loss account. The commission said this 
was improper treatment of the subsidy; 
that such an item should be credited to 
the fixed plant and equipment account or 
entered as a grant in aid of construction 
on the liability side of the balance sheet. 
From the facts available it appeared to 
be a subsidy and, as such, in the opinion 
of the commission, should be in the ac- 
count “grants in aid of construction.” 
Re All America Cables & Radio, Inc. 
(Case No. 9975). 


Introduction of Mass Evidence without 
Specifications Held Objectionable 


OUNSEL for the public utilities 

division of the Securities and Ex- 
change Commission, at a hearing in an 
integration proceeding under § 11 of the 
Holding Company Act, introduced in 
evidence a _ series of 70 exhibits. 
These exhibits consisted of some 130 
volumes and included various registra- 
tion statements, declarations with re- 
spect to security issues, annual reports 
and proxy statements filed with the com- 
mission by the respondents and certain 
subsidiaries, a record of a proceeding re- 
lating to approval of a subsidiary serv- 
ice company, and the stipulation of facts 
and the pleadings in the case of Securi- 
ties and Exchange Commission v. Elec- 
tric Bond & Share Co. (1938) 303 US 
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419, 22 PUR(NS) 465. The commis- 
sion agreed with the respondents that 
there should be a statement of specifica- 
tions as to the use of this material. 
The holding companies involved in the 
proceeding asked that commission coun- 
sel be directed to withdraw his submis- 
sion or “rest” his case and specifically 
to identify those parts of the documents 
offered as exhibits which he would ac- 
cept and upon which he relies as evi- 
dence, and that he offer such further evi- 
dence, oral or documentary, as might be 
required to appraise the respondents of 
the facts which he contended, or would 
contend, established the ultimate issues 
involved. The commission, after stating 
that the only question to be determined 
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was whether the offer of proof was suffi- 
ciently explicit adequately to appraise re- 
sondents of the contentions made by 
counsel for the public utilities division 
and the evidence relied upon in support 
of the facts considered to be established, 
continued : 


We think there is considerable force in 
respondents’ argument as applied to the 
procedure followed at the hearing. Without 
deciding whether as a matter of law in the 
absence of an objection on the ground of 
relevancy, such exhibits would have to be 
excluded as improperly offered, this com- 
mission, in the exercise of its powers to in- 
sure orderly proceeding in cases before it, 
believes such a volume of material should 
not be accepted unless some reasonable indi- 
cation is given of the relationship between 
the evidence offered and the facts sought to 
be proved thereby. Mass offers and mass 
conclusions without some such specification 
are conducive neither to efficient adminis- 
tration nor orderly proceedings in that they 
invite dispute, put a premium on surprise, 
and open the doors to speculation and con- 
jecture. That mode of procedure, more- 
over, casts upon the opponent the burden of 
distributing the probative force of the evi- 
dence among the facts contended to be es- 
tablished, a task more properly borne by the 
proponent who is assumed to know by what 
evidence he claims to prove each fact he 
asserts to be in issue. 


But whatever may have been the situation 
when this motion was noticed, the supple- 
mental written statement filed by counsel 
for the public utilities division, in so far as 
it relates each fact claimed to have been 
established to the specific exhibits or por- 
tions of exhibits relied upon, is, in our 
Opinion, entirely adequate to apprise re- 
spondents both of the contentions of coun- 
sel for the public utilities division and the 
evidence offered in support of each conten- 
tion. 


The conclusion was reached that the 
statement sufficiently satisfied the objec- 
tion in certain respects but that certain 
references were not sufficiently specified 
and that a general reservation was im- 
proper and imposed a burden upon the 
respondents which should be obviated. 
Accordingly, with respect to these mat- 
ters, the commission granted the relief 
requested and said that unless further 
specification were made the commission 
would consider, and the trial examiner 
would be directed to treat, as evidence in 
the record only the documents as to 
which the commission had found that 
sufficiently specific reference was made 
in the statement. Re Electric Bond & 
Share Co. et al. (File No. 59-12, Release 
No. 2196). 


& 


Street Railway without Exclusive Franchise May 
Sue to Restrain Competition 


i e. Federal circuit court of ap- 
peals affirmed a judgment granting 
an injunction against the operation of 
taxicabs in competition with a street 
railway, in a suit by the trustee of the 
street railway property. The court held 
that the Federal district court had 
jurisdiction to decide the issues where 
the defendant consented to be sued in 
that court. 

Taxicabs carrying passengers for hire 
at a charge of 35 cents for one to four 
passengers anywhere in the old city 
limits and 50 cents for one to four pas- 
sengers anywhere in new city limits 
without a certificate or local consent 
ere held to be operating as common 


carriers in violation of the statute. This 
statute regulates the carriage of pas- 
sengers at a rate of 15 cents or less per 
passenger within the limits of a city 
where there is competition with another 
common carrier. 

The further ruling was made that a 
street railway company having a fran- 
chise to operate cars or busses and which 
does so under lawful regulation is en- 
titled to protection against competition 
at the hands of other carriers who oper- 
ate in defiance of the applicable regu- 
lation, regardless of whether the fran- 
chises are exclusive or not. Tilton v. 
Model Taxi Corp. et al. 112 F(2d) 
86. 


e 
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Other Important Rulings 


HE Securities and Exchange Com- 

mission in an integration proceeding 
under § 11(b)(1) of the Holding Com- 
pany Act denied a motion to vacate an 
order appointing a trial examiner and 
for the commission itself to sit and hear 
the evidence, the commission citing the 
case of Morgan v. United States (1936) 
298 US 468. Re Middle West Corp. et 
al. (File No. 59-5, Release No. 2165). 


The Federal circuit court of appeals 
dismissed an injunction suit brought 
against the city of Kennett by the Arkan- 
sas-Missouri Power Company on the 
ground that the company had no equity, 
since it lost its Kennett franchise in 1935. 
The court upheld a previous decision by 
District Judge Moore, although chang- 
ing the basis for the ruling. Judge Moore 
had dismissed the suit for a want of 
showing of the jurisdictional amount in- 
volved. Arkansas-Missouri Power Co. 
v. City of Kennett. 


The California District Court of Ap- 
peals held that the lack of uniformity in 
rates charged by a municipality for water 
furnished to its inhabitants and to cus- 
tomers living outside its boundaries is 
not necessarily unlawful discrimination 
and is not prima facie unreasonable, 
since such discrimination, to be unlaw- 
ful, must strike an unfair line between 
those in like circumstances having equal 
rights and privileges. Durant v. City of 
Beverly Hills, 102 P(2d) 759. 


A Texas court held that while the 
state commission cannot refuse a permit 
to an interstate motor carrier because 
convenience and necessity of the public 
do not require additional operation, as 
this would be an interference with inter- 
state commerce, the commission may 
properly consider matters relating to the 
police power with respect to the safe- 
guarding of the safety of the public as 
well as the capacity and conservation of 


the state oe ie Ex parte Truelock, 
140 SW (2d) 167. 


The New York commission, in ap. 
proving the sale of a power company’s 
cable to a street railway company for use 
in the operation of street cars, imposed 
the condition that payment should be 
completed within a period of four years, 
since it appeared that street cars would 
be replaced by busses within that period 
of time. Re Buffalo Niagara Electric 


Corp. (Case No. 10,079). 


The Pennsylvania commission, in 
denying authority to discontinue railroad 
passenger service, held that the mere 
fact that a particular carrier service may 
be conducted at a loss will not justify 
discontinuance where such service satis- 
fies public convenience and necessity, un- 
less such loss places an undue burden 
upon the general service of the carrier. 
Re Woodruff et al. (Application Docket 
No. 59082). 


The Pennsylvania commission held 
that every contract with respect to the 
separation of grade crossings is subject 
to the lawful exercise of the state police 
power, and that the commission has the 
authority to allocate the cost of an im- 
provement, leaving the interested parties 
to secure such reimbursement as they 
may be entitled to under their contracts. 
Public Utility Commission v. Depart- 
ment of Highways et al. (Complaint 
Docket No. 13295). 


The common-law action for money 
had and received was applicable to an 
action by a shipper against a railroad to 
recover the difference between the 
amount charged for freight shipments 
and the established rates, and hence the 
5-year statute of limitations was appli- 
cable, the Kentucky Court of Appeals 
held. Barnes v. Louisville & N. R. Co. 
140 SW (2d) 1041. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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RE TRI-STATE TELEPHONE & TELEGRAPH CO. 


MINNESOTA RAILROAD AND WAREHOUSE COMMISSION 


Re Tri-State Telephone & Telegraph 
Company 


[M-2487.] 


Rates, § 209 — Unit for rate making — Telephone exchanges. 
1. Only the value of the property used or useful for service in a telephone 
exchange area and the revenues and expenses pertaining to it can be con- 
sidered in an investigation of exchange rates, p. 134. 

Rates, § 202 — Unit for rate making — Telephone system and toll. 
2. Property jointly used for system and toll purposes and the expense in- 
cident thereto should be apportioned in an investigation of exchange tele- 
phone rates so as to exclude all property and its expense not applicable to 


exchange service, except only as to the use of subscribers’ lines and equip- 
ment for toll calls, p. 134. 


Apportionment, § 49 — Telephone revenues — Compensation to exchange for 
toll use. 


3. Compensation from tolls to exchange for telephone toll calls originating 
or terminating at a telephone exchange must relate to the use of the local 
switchboard, operators, subscriber lines, and equipment used, p. 135. 
Apportionment, § 7 — Telephones — Compensation to exchange for toll use. 

4. Compensation to exchange for toll use was determined by ascertaining 
the proportionate amount of value and expenses attributable to toll use 
at a telephone exchange and the total of such expenses plus an allowance 
for taxes and return upon the property value so ascertained, which was 
divided by the total originating toll messages for the exchange area to 
obtain a compensating schedule, p. 135. 


Depreciation, § 77 — Telephone exchange property. 
5. A composite rate of 3.5 per cent of the depreciable property of a tele- 
phone was held to be reasonable and adequate in determining local ex- 
change rates, p. 136. 

Expenses, § 92 — Rate case expense — Past expenditures. 
6. A claim for rate case expense in a previous case, to be amortized, was 
disallowed as no part of a pending proceeding, p. 137. 

Return, § 111 — Telephone company. 
7. A return of 6 per cent recently approved by the state supreme court 
was allowed as a fair return of a telephone company, p. 137. 

Rates, § 641 — Parties — Public representation. 
8. No authority is found for a contention by a city and a county appearing 
as telephone subscribers in a rate investigation that they have the right 
to represent all other subscribers, since the Commission and the attorney 
general are designated by law to represent the subscribers throughout the 
state, p. 140. 
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Rates, § 120 — Reasonableness. 


9. Telephone subscribers are entitled to the continuation of adequate service 
at the lowest cost consistent with maintaining the service and the rights 
of the owners, p. 141. 


Constitutional law, § 20 — Fair hearing. 
10. The due process clause of the Constitution enjoins all governmental 
agencies, local, state, and national, to provide a fair hearing for all against 
whom the powers of government are sought to be exercised, p. 142. 


Rates, § 640 — Application for increase — Dismissal — Hearing. 
11. An application by a telephone company for the allowance of a proposed 
increase in rates should not be prejudged and the application denied before 
the company is permitted to state its case; the Commission is not bound to 
grant the relief sought or to grant any relief unless and until the evi- 
dence and law shall justify it, p. 142. 


Commissions, § 46 — Investigation — Appointment of engineer. 
12. A motion by counsel for local officials that an engineer of their choice 
be appointed by the Commission to take charge of a rate investigation 
should be denied when the Commission already has a competent engineer 
on the job and two additional engineers engaged to testify for the state, 
p. 143. 


Valuation, § 48 — Rate base — Additions to former rate base. 


13. Addition of net book cost for the intervening years since a prior deter- 
mination of fair value for rate making is proper without making a new 
inventory and appraisal, when in the original case the inventory and ap- 
praisal were approved by the courts on appeal, p. 143. 


Procedure, § 36 — Res adjudicata — Prior determination. 
14. An objection to a license feature in a telephone rate proceeding should 
be dismissed when such item was included in the original case and judicially 
approved on appeal, p. 143. 


Evidence, § 22 — Underlying records — Work sheets. 


15. An objection to the sufficiency of proof in a telephone rate case on 
the ground that underlying records and work sheets were not produced 
in evidence is entitled to little consideration, since the bulk and quantity 
of such data would make it impractical both as to space and as to time, 
particularly where all such data was made available for all parties, p. 143. 


§ 1 — Regulation by intimidation. 

Statement by the Minnesota Commission that the regulation of public utili- 
ties should not be by intimidation and that the fixing of rates should not 
afford the occasion for sensational lawsuits ostensibly for the benefit of 
the subscribers but brought primarily for the benefit of self-appointed 
champions of the people and counsel; and criticism of the making of 
regulation a subject of political partianship, local or statewide, p. 141. 


§ 2 — Nature of rate making — Legislative or judicial function. 


Statement that rate making, which is the essence of utility regulation, is 
always a legislative and never a judicial function, and that the courts may 
not directly or indirectly fix rates, p. 142. 


34 PUR(NS) 130 





RE TRI-SSTATE TELEPHONE & TELEGRAPH CO. 


Appeal and review, § 32 — Decisions of Commission — Rates — Confiscation. 


Statement that the courts will not review the official acts of the Commis- 
sion unless questions of confiscation are presented, p. 142. 


Commissions, § 1 — Regulation — Harmony between agents. 


Statement by Minnesota Commission as to the importance and complexity 
of regulatory functions and the necessity for harmony between administra- 
tive and judicial agencies of government, p. 142. 


[June 12, 1940.] 


| nese cmenicanary upon motion of Commission of the reason- 

ableness of exchange telephone rates and application by 

telephone company for approval of certain rates and charges; 

application by telephone company for increased rates denied, 

motion of interveners to dismiss proceedings denied, and rate 
reductions ordered. 


APPEARANCES were as_ follows: 
For the Commission: Honorable 
Charles Munn, Chairman; Frank W. 
Matson, Commissioner ; and Hjalmar 
Petersen, Commissioner. For the 
state of Minnesota: Honorable J. A. 
A. Burnquist, Attorney General; 


George T. Simpson and Alfred W. 
Bowen, Special Counsel. For the city 


of Saint Paul: John W. McCon- 
neloug, Corporation Counsel; and 
Louis P. Sheahan, Assistant Corpora- 
tion Counsel. For the county of Ram- 
sey: James F. Lynch, County Attor- 
ney, and Andrew R. Bratter, Assist- 
ant County Attorney. For the Tri- 
State Telephone and Telegraph Com- 
pany: C. B. Randall, Ralph A. 
Stone, and Noel C. Flemming, Attor- 
neys. 


By the Commission: This pro- 
ceeding, instituted on the Commis- 
sion’s own motion in December, 1939, 
is an investigation of the rates and 
charges of the Tri-State Telephone 
and Telegraph Company in the Saint 
Paul metropolitan area. The pro- 
ceeding was initiated after the com- 
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pany had filed an application for in- 
creased rates and hearings thereon 
were consolidated with the hearings 
in the Commission’s investigation. 

The first hearing was held on Jan- 
uary 10, 1940. Further hearings 
were held on each of eleven days at 
intervals from that date to and in- 
cluding April 18th, when the taking 
of testimony was completed. Oral 
argument was had and a printed brief 
was filed jointly by the city and coun- 
ty. The company, in lieu of a brief, 
wrote a letter in which several of the 
points raised in the printed brief were 
discussed. 

During the course of the hearings 
several incidental matters were pre- 
sented. These will be reserved for 
the accompanying memorandum. Two 
of such matters, however, will require 
disposition in the body of the order 
now made and for that reason will be 
stated at this point. The first is the 
joint written motion of the city and 
county submitted at the conclusion of 
the hearings and asking that the pro- 
ceeding be dismissed; the second, is 
the application of the company. 
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Telephone rates within the Saint 
Paul metropolitan area have been the 
subject of inquiry by the Commission 
for a long time. Omitting reference 
to all action taken prior to 1929, in 
that year a comprehensive investiga- 
tion and valuation of the telephone 
properties used and useful in ex- 
change services were begun upon the 
Commission’s own motion. A field 
inventory and appraisal by the Com- 
mission’s staff continued from 1929 
through 1932 and was the basis for 
the determination of fair value as of 
December 31, 1931. The fair value 


thus obtained was brought up for the 
following two years, by adding net 
book cost additions for the years 1932 
and 1933 to produce a fair value as of 
December 31, 1933, amounting to 
$9,500,000. 


hearings 


There were extensive 
before the Commission. 
These were followed on March 31, 
1936, by an order reducing rates to 
become effective on June 1, 1936. 

The reductions so ordered were 
substantial, amounting to about 
$600,000 annually in the Saint Paul 
area. However, these rates, although 
judicially approved in subsequent ap- 
peals, never went into effect because 
during the course of the appeals first 
to the district court and then to the 
supreme court, the rates were stayed 
on bonds of the company. The deci- 
sion of the supreme court came down 
on February 24, 1939, 204 Minn 516, 
28 PUR(NS) 158, 284 NW 294, 
The company promptly indicated its 
intention to take the case to the Su- 
preme Court of the United States and 
for that purpose obtained from the 
state supreme court a further stay of 
the rate order. 

While the Saint Paul Rate Case was 
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thus pending in the courts, the Com. 
mission started an investigation and 
valuation in the Minneapolis metro. 
politan area. The Commission’s staff 
began a field inventory and appraisal 
on November 1, 1937, and that work 
was continuing at the time of the su- 
preme court’s decision in February. 
1939, supra. 

The situation immediately after 
that decision was, therefore, that the 
rate reductions ordered in Saint Paul 
in 1936 were not yet effective, and 
further delay, if not jeopardy to the 
reductions ordered and to the refunds 
to the subscribers, would result from 
the proposed appeal of the company 
to the Supreme Court of the United 
States. In Minneapolis, the same long 
course of investigation and litigation 
experienced in Saint Paul appeared 
likely. To eliminate all this delay and 
expense, and to obtain substantial, im- 
mediate benefit for the subscribers in 
both cities, as well as the taxpayers 
of the state, the Commission entered 
into a series of conferences with the 
telephone companies in both cities. 
During the intervening months, the 
Commission’s staff checked carefully 
all records and data relating to both 
areas. The companies agreed to drop 
the proposed appeal to the Supreme 
Court of the United States, to termi- 
nate the litigation on the rate order 
of March, 1936, to make a cash re- 
fund to the subscribers in Saint Paul, 
which refund, with interest, was ap- 
proximately $2,000,000, and to accept 
the new rates prescribed in the May 2, 
1939, order. 

The May 2, 1939, rate order, unlike 
the prior order of March, 1936, which 
applied only to the Saint Paul area, 
prescribed rates for both the Minne- 
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apolis and the Saint Paul areas. The 
rates were the same for both cities and 
resulted in a combined annual savings 
of about $1,000,000 instead of the 
smaller saving in Saint Paul alone. 
These rates were higher for Saint 
Paul than those prescribed in the 
March, 1936, rate order, but were 
lower in both cities than the current 
rates. 

Two subscribers in Saint Paul 
started injunction proceedings in 
the district court of Ramsey county 
just prior to the effective date of the 
new rates. No comment on that case 
is intended by the mere statement that 
the suit was brought upon the theory 
that the rate order of May, 1939, was 
void on its face because the subscrib- 
ers had not been notified, no formal 
hearings had been held, and the find- 
ings were not sufficiently detailed. 
The complaint also alleged fraud on 
the part of public officials, including 
the members of this Commission, but 
all of such allegations were ruled out 
by the trial court. The city of Saint 
Paul as a subscriber intervened and 
advanced the same theories and argu- 
ment as did the plaintiffs. The city 
of Minneapolis intervened also, but in 
support of the validity of the order. 
The trial court held the order void as 
to Saint Paul only and the correctness 
of that ruling is the subject of the 
pending appeal in the supreme court 
of Minnesota. 

While that case was pending in the 
district court, the Commission, on 
July 28, 1939, instituted an investiga- 
tion in both the Minneapolis and Saint 
Paul areas, with the view to giving to 
the subscribers in both cities an oppor- 
tunity to voice their objections, if any, 
to current rates. Notice of the hear- 


ing was published in the leading news- 
papers of each city. At the hearing, 
no one appeared except the two com- 
plainants in the litigation above men- 
tioned, one other individual, and 
counsel for the city of Saint Paul. 
There were several hearings thereaft- 
er, one of which was devoted to tak- 
ing testimony by the telephone com- 
pany. There was no objection from 
any source as to rates or the level of 
rates. The two complainants, appear- 
ing by the same attorneys who repre- 
sent them in the litigation, and coun- 
sel for the city took up the major por- 
tion of all hearings with motions and 
arguments going to the jurisdiction of 
the Commission and the procedure 
followed. Late in the proceedings, 
the county of Ramsey made its first 
appearance in telephone matters and 
thereafter acted jointly with the city 
of Saint Paul. After the city and 
county assumed the burden of object- 
ing to the proceedings, the two com- 
plainants took no further part. In the 
hearing late in December, 1939, the 
city and county submitted and argued 
a written joint motion in which they 
claimed to represent the subscribers in 
the Saint Paul area and stating that 
the subscribers were satisfied with ex- 
isting conditions and that there was 
no public demand or occasion for fur- 
ther investigation or proceedings by 
the Commission. The proceedings 
were, thereupon, suspended on De- 
cember 28, 1939. 

The telephone company thereafter 
filed its pending application for ap- 
proval of its proposed schedule of in- 
creased rates. The Commission then 
instituted the present investigation on 
its own motion. The notice of hear- 
ing was published in the daily paper 
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in Saint Paul. That notice, after 
specifying the time and place of hear- 
ing, read in part: “. . at 
which time said telephone company 
and all persons interested in said pro- 
ceeding may appear and be heard in 
regard to all relevant matters in con- 
nection with said proceedings.” 


At the first hearing, the appear- 
ances were as above shown. ‘There 
was no personal appearance by any in- 
dividual or private subscriber at any 
time during these proceedings. Two 
individuals wrote letters opposing 
higher rates. One official, an alder- 
man of the city of West Saint Paul, 
wrote a letter opposing higher rates; 
he also suggested that the city of Saint 
Paul was enjoying “preferential” 
rates and that the same should be in- 
vestigated in the present proceedings. 
Two village councils, those of Saint 
Paul Park and Newport, mailed cop- 
ies of resolutions opposing higher 
rates. 


Analysis of the Evidence 

[1, 2] This being an investigation 
of rates for exchange service in the 
Saint Paul metropolitan area, only the 
value of the property used or useful 
for that service and the revenues and 
expenses thereto pertaining can be con- 
sidered. Since some of the property 
is also used for system and toll pur- 
poses, it has been necessary to make 
due allowance therefor. This has 
been done as hereinafter appears by 
apportioning the property jointly used 
and the expense incident thereto so as 
to exclude all property and its expense 
not applicable to exchange service, ex- 
cept only as to the use of subscribers’ 
lines and equipment for toll calls. 
34 PUR(NS) 
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I. Rate Base 
A. Historical or Book Cost 


Evidence was produced as to the 
property used and useful in rendering 
exchange service in the Saint Pay! 
metropolitan area and excluding toll 
and system usage which shows histor- 
ical cost thereof as of December 31, 
1939, giving effect to the conversion 
of the Dale-Elkhurst exchanges to au- 
tomatic service to be $17,040,535, ac. 
crued depreciation in the sum of $1,- 
875,509 producing depreciated book 
cost rate base of $15,165,026. 

After protracted hearings, _ this 
Commission on March 31, 1936, is- 
sued an order fixing rates and charges 
for exchange service in this area. As 
the basis for such order, the Commis- 
sion obtained a complete and detailed 
inventory, reproduction new appraisal, 
and historical cost of the property to 
December 31, 1933. In addition to 
the information thus obtained the evi- 
dence in the present records discloses 
the changes and additions which have 
been made in the property and which 
have occurred in material and labor 
costs, and the Commission has thus 
available full and adequate informa- 
tion upon which to find the present 
value of the property. The evidence 
in this proceeding is based upon the 
previous finding of value as approved 
by the Commission and the court, and 
pertinent portions of the previous 
court record were made a part of the 
present record. 


B. Reproduction Cost New 


The engineers and statistician for 
the state made a careful examination 
and check of additions and _better- 
ments of the property covering the pe 
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riod December 31, 1933, to December 
31, 1939. The testimony of all wit- 
nesses was in substantial agreement as 
to these items and show that the cost 
of reproduction new of said property 
on December 31, 1939, would not be 
less than $17,596,866. 

Giving due effect to the accrued de- 
preciation in the property which still 
remains in service as found in the or- 
der of March 31, 1936, the accrued 
depreciation existing as of December 
31, 1939, was $3,072,671. 


C. Fair Value 


A careful consideration of all the 
facts presented including appreciation, 
depreciation, going concern value, 
working capital, and all other matters 
having a bearing upon the value of 
said properties, the fair and reason- 
able value for rate-making purposes of 
the properties of the company here in- 
volved as of December 31, 1939, 
would be the sum of $14,800,000. 


Table No. I shows the foregoing 
matters relative to the rate base in 
tabulated form. 


II. Gross Revenues 


There was no dispute between wit- 
nesses or parties as to the amount of 
local exchange revenues and for that 
reason no further comment is neces- 
sary, 


A. Compensation to Exchange for 
Toll Use 


[3, 4] In each toll call originating 
or terminating at the Saint Paul met- 
topolitan area, the local switchboard, 
operators, subscriber lines, and equip- 


ment are used. The compensation 


from toll to exchange for such service 
must relate to the use. State v. Tri- 
State Teleph. & Teleg. Co. (1939) 204 
Minn 516, 552, 28 PUR (NS) 158, 
284 NW 294. Accordingly, studies 
were made as to the time of and extent 
of such use for both originating and 
terminating toll calls and for exchange 
purposes. From such studies, the pro- 
portionate amount of value and ex- 
penses incident thereto attributable to 
such toll use was ascertained and the 
total of such expenses, plus an allow- 
ance for taxes and return upon the 
property value so ascertained, was di- 
vided by the total originating toll 
messages for the Saint Paul metro- 
politan area to obtain a compensating 
schedule. 

The number of originating toll calls, 
the total gross revenues, and the pro- 
portion of the gross revenues accruing 
to the respondent company, was as fol- 
lows: 


Number of originating toll calls .... 674,106 
Total gross revenue on above calls $620,971 
Proportion of the above gross accru- 

ing to Tri-State Teleph. & Teleg. 


Co. 31.9% or $198,710 


Compared with the amount of rev- 
enue received by the company as its 
proportion of the gross tolls, the rent 
compensation for toll use of exchange 
facilities would be as follows: Dis- 
trict court 25 per cent of the gross rev- 
enue, or $155,243, supreme court 12.5 
per cent or $77,621, company and 
state 3.853 per cent (674,106 calls at 
3.5 cents) or $23,594. Testimony of 
record shows that the amount of oper- 
ating expenses attributable to 1938 
toll service operations on a “board-to- 
board” basis of separation, was $216,- 
250. 
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Supreme 
Court 


$216,256 
77,621 


$295,877 


District 
Court 
$216,256 

155,242 


$371,498 


Toll Service Expense 


Operating expenses 
Rent compensation 





Revenue from Originating 
Calls 


Company proportion .... 198,710 


$95,167 


198,710 





Expense over revenue $172,788 


The record discloses that the actual 
net income derived from entire system 
toll service operations in 1938 was 
$276,374. According to the results set 
forth above for the Saint Paul area, 
it follows that a rent compensation 
of 25 per cent of the gross revenues 
on all originating tolls at all exchanges 
owned and operated by the company, 
would produce a system rent compen- 
sation allowance or charge which in 
the aggregate would be much in excess 
of the system toll service net income. 

It was thus ascertained that 3.5 
cents for each originating message 
fully compensated for all use of ex- 
change property by toll, both incom- 
ing and outgoing. The amount of 
revenue so computed was added to the 
exchange revenues, and would seem 
to be a reasonable, accurate, and fair 
method of determining compensation 
due exchange for such use by toll. 


III. Operating Expense 


There was substantial agreement by 
all witnesses and parties in matters of 
expense except principally those for 
maintenance, depreciation, advertis- 
ing, employees’ pension accruals, and 
rate case expense. 


A. Maintenance Expense 


The company claimed maintenance 
expense in the sum of $909,983. Wit- 
nesses for the state claimed that for 
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the future maintenance expense would 
not be so high as those in 1939, due to 
the fact that the extensive rehabilita- 
tion of the plant was largely com. 
pleted and that the same amount of 
expense would not be experienced in 
the future. A reduction of $52,174 
on this item of expense would be prop- 
er and reasonable. 


B. Depreciation Expense 


[5] The company computed depre- 
ciation expense as the basis for its 
rates composited to about 3.88 per 
cent. The Commission believes this 
rate to be higher than necessary and 
that a composite rate of 3.5 per cent 
of the depreciable property would be 
reasonable and adequate for the fu- 
ture. 


C. Advertising Expense 


The company claimed $10,174 for 
advertising. In view of all the evi- 
dence and for the purpose of properly 
appraising the value of such expendi- 
tures to the subscribers, it is our opin- 
ion that the sum of $5,000 would bea 
reasonable amount for such expense. 


D. Employees’ Pension Accruals 


With regard to the amount claimed 
for pension, $27,691, the Commission 
has given careful consideration to the 
testimony of the company witnesses 
and to the cross-examination. We be- 
lieve it unnecessary at this time to pass 
upon the character of the pension plan 
submitted by the company for the rea- 
son that we are of the opinion that 
under all the circumstances and evi- 
dence presented a reasonable allow- 
ance on the basis of actual expendi- 
tures for this item would be approx- 
imately $20,000. 
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E. Rate Case Expense 


[6] The company claimed a $350,- 
000 rate expense in a previous case to 
be amortized on the basis of $35,000 
per year. The Commission believes 
that this claim is no part of the pend- 
ing proceeding and is therefore, dis- 
allowed. It may be assumed that the 
company has incurred expense in the 
present proceeding, but since there is 
no evidence as to the amount or any 
claim made therefor, there is no occa- 
sion to determine that matter. In any 
event, it is believed that such amount 
would not be large enough to affect 
the result of the instant case. 


IV. Rate of Return 


[7] In our order of March, 1936, 
the rate of return was fixed at 6 per 
cent, and as recently as February, 
1939, supra, the supreme court ap- 
proved that rate as being fair. The 
great additions to capital and exten- 
sive improvements in plant in this 
area, together with the proposed in- 
vestment and changes in the near fu- 
ture would justify adhering without 
experiment at this time to the judi- 
cially approved rate. We are more in- 
clined to this course by the fact that 
should actual experience in the future 
indicate the possibility of a reduction, 
this Commission, in view of the con- 
tinuing nature of rate regulation, can 
and will take prompt action to exam- 
ine and determine that matter. 


V. Summary of Operating Revenues, 
Expenses and Net Income 

A. Summary of 1938 Revenues, Ex- 

penses, and Net Income before 


Conversion of Dale-Elkhurst Of- 
fices 


A summary of the revenues, ex- 


penses, and net income for 1938 be- 


fore conversion is shown in Table No. 
II. 


B. Effect of Dale-Elkhurst Conversion 


As of December 30, 1939, the com- 
pany converted the Dale and Elkhurst 
offices to automatic service. The old 
manual equipment was replaced with 
new automatic equipment in the Mar- 
ket street building. The old equip- 
ment with the land and building in 
which it was located was retired. As 
a result of the change, certain econo- 
mies were effected which will permit 
further rate reductions. 

The effect of this conversion is 
shown in Table III containing a sum- 
mary of the revenues, expenses, and 
net income for the year 1939. 

The further rate reductions made 
possible as a result of this conversion 
will aggregate a further saving to sub- 
scribers of $75,220 per year. The rev- 
enues, expenses, and net income which 
the company would realize, based on 
the 1939 report modified as above, are 
shown in Table III. 


VI. Effect of Conversion on Com- 
pany’s Application for Increased 
Rates 


The company presented evidence 
giving effect to the conversion of these 
offices and showing revenues for the 
year 1939 which would have been 
earned at both the May 2, 1939, rates 
and those the company seeks by its 
application in the pending proceeding 
and the modified expenses which 
would have been incurred if the con- 
version had been made January 1, 
1939, viz.: 
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Based on 
May 2 Proposed 
Rates Rates 

Operating revenues $3,754,169.36 $3,839,512.65 

Operating expenses 2,530,086.95 2,531,367.10 


Based on 





Net operating reve- 
nues 

Operating taxes ... 

Misc. income charges 


$1,224,082.41 $1,308,145.55 
407,124.97 430,051.20 
2,700.00 2,700.00 


Net operating income $814,257.44 $875,394.35 
VII. New Rates Herein Prescribed 


In the previous rate orders, reduc- 
tions were afforded all principal 
classes of service. It seems advisable 
to spread the present reductions over 
types of services and charges not ma- 
terially affected by previous orders, 
and that result is believed to have been 
attained in the schedule of rates here- 
in prescribed. 


VII. Summary of Reductions and 
Savings under Present Order 





The reductions and changes made 
in the attached schedule will reduce 
charges for service to the public in the 
aggregate of $77,250. Effective Jan- 
uary 1, 1940, due to a previous order 
of the Commission, the extra charge 
for hand sets was ordered to be dis- 
continued and will result in a further 
reduction of the amount to be paid by 
telephone subscribers in the sum of 
approximately $31,500. Together 
with the modifications here ordered, 
the public will be paying $108,750 less 
per year than under the current rates 
prescribed May 2, 1939. 

[Tables omitted. ] 

Now, therefore, the Commission 
having given full consideration to all 
evidence introduced in this case, and 
the law applicable thereto, and being 
fully advised, hereby makes and files 
the following findings of fact and 
order in the premises: 
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Findings of Fact 

(1) That the Tri-State Telephone 
and Telegraph. Company is a corpora- 
tion organized under the laws of the 
state of Maine and rendering tele. 
phone service in the state of Minne. 
sota. 

(2) That the Tri-State Telephone 
and Telegraph Company is a wholly 
owned subsidiary of the Northwestern 
Bell Telephone Company, an Iowa 
corporation, with headquarters in 
Omaha, Nebraska. 

(3) That the original or book cost 
of the properties as of December 31, 
1939, was $17,040,535. 

(4) That the depreciated original 
or book cost of the properties as of 
December 31, 1939, was $15,165,026. 

(5) That the present cost of repro- 
ducing the plant as of December 31, 
1939, including working capital and 
materials and supplies was $17,596, 
866. 

(6) That the present cost new less 
depreciation as of December 31, 1939, 
including working capital and mate- 
rials and supplies was $14,524,195. 

(7) That the fair present value or 
rate base of the Saint Paul metropoli- 
tan area properties of the Tri-State 
Telephone and Telegraph Company 
used and useful in rendering local ex- 
change service is $14,800,000. 

(8) That the over-all annual re- 
quirement for operating expenses (ex- 
clusive of depreciation and taxes) is 
$1,834,083. 

(9) That the annual class depreci- 
ation rates when applied to the vari- 
ous classes of depreciable property re- 
sults in a composite percentage of 3.5. 

(10) That the application of the 
3.5 per cent to the book cost of the de- 
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preciable properties ($15,325,422) 
produces an annual charge for depre- 
ciation expense of $536,390. 

(11) That the allowable deduction 
for tax purposes amounts to $420,977. 

(12) That in the instant case a re- 
turn of 6 per cent is reasonable and 
the application of a 6 per cent return 
to the $14,800,000 rate base amounts 
to $888,000. 

(13) That the sum of the allow- 
ance for operating expenses in the 
amount of $1,834,083; depreciation 
in the amount of $536,390; operating 
taxes in the amount of $420,977 ; and 
a net return in the amount of $887,- 
500; is $3,678,950. 

(14) That the actual annual rev- 
enue at the rates prescribed in our or- 
der of May 2, 1939, would be $3,- 
754,170. 

(15) That the excess over a 6 per 
cent return is $75,220. 

(16) That during the years 1934 
to 1939, inclusive, the cost of render- 
ing telephone service within said area 
has increased materially, due primarily 
to substantial increases in wages and 
taxes paid by the company. Studies 
made by the Commission prior to the 
May 2, 1939, rate order demonstrated 
that the rates prescribed in the March, 
1936, rate order had become unfair 
and unreasonable. The evidence pro- 
duced in the present record confirms 
such studies, and upon the record in 
this proceeding, the Commission finds 
that the rates prescribed in the March, 
1936, order, were on May 2, 1939, and 
since said date have been, inadequate 
and unreasonable. 

(17) That upon the present record, 
the rates approved by the May 2, 1939, 
rate order were then fair and reason- 
able and have since been fair and rea- 
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sonable, except as follows: That, be- 
cause of the economies resulting from 
the conversion of the Dale-Elkhurst 
offices in December, 1939, the rates so 
approved have become unreasonable 
and excessive in the respects and to the 
extent that changes therein are made 
by the present order and as appear in 
findings (19) hereof. 

(18) That the rates presently ap- 
plied for by the company are exces- 
sive, unfair, and unreasonable, and 
the application therefore should be de- 
nied. 

(19) That the following rates and 
charges shown in Column 2, together 
with the rates approved May 2, 1939, 
not otherwise changed herein, are fair 
and reasonable : 

[Schedule omitted. ] 


Memorandum 


The following memorandum is 
deemed necessary as much to record 
some of the extraordinary circum- 
stances which, during the past two 
years, have attended telephone cases, 
including the instant proceeding, as to 
dispose of the incidental matters pre- 
sented and considered during the pro- 
ceedings. 

From a time shortly before the two 
Saint Paul subscribers started their 
injunction suit in the district court in 
May, 1939, until the present, a viru- 
lent campaign has been conducted 
which was calculated and intended to 
discredit this Commission. Obvious- 
ly, it was sought to intimidate the 
Commission and to influence its offi- 
cial action. The campaign has been 
continuous but whenever the two sub- 
scribers, their counsel, the city of 
Saint Paul, or the county of Ramsey 
would make some move in the various 
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telephone cases, or when the Commis- 
sion was about to take some action on 
the several matters before it, the cam- 
paign would intensify. It was carried 
on in the newspapers, circular letters, 
pamphlets, public speeches, radio ad- 
dresses, and by other means. A cor- 
poration was formed to solicit the sup- 
port of telephone subscribers. Even 
ouster proceedings before the govern- 
or were started against the three mem- 
bers of this Commission. 

If by such a campaign, the public be 
led to believe that certain private in- 
dividuals, or that other agencies of 
government are more diligent or more 
anxious to obtain lower rates for the 
telephone subscribers than is the Com- 
mission, it is unfortunate. We shall 
rely upon our official action in confi- 
dence that the public will appraise the 
entire matter fairly. 

With respect to the intervention by 
the city of Saint Paul in the injunction 
suit, and in these proceedings, it should 
be noted that the city was a party to 
the original litigation over the 1936 
rate order at the conclusion of the in- 
vestigation started in 1929, as to 
which the state supreme court an- 
nounced its decision in February, 
1939, 204 Minn. 516, 28 PUR(NS) 
158, 284 NW 294. As such party, the 
city was a party to the stipulation 
which terminated that case. That 
stipulation was filed with the court on 
May 11, 1939, as a controlling condi- 
tion to the acceptance of the rates pre- 
scribed in the May 2, 1939, order, ef- 
fective June Ist, and expressly re- 
ferred to in the stipulation, as well as 
to the refund of $2,000,000. Yet, 
within several months, through the 
same attorneys who had signed that 
stipulation in its behalf, the city joined 
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the complainants in the injunction suit 
in asserting that the May, 1939, rate 
order was void. 

[8] In the instant proceeding, the 
city of Saint Paul and the county of 
Ramsey, who appeared as subscribers, 
asserted the right to represent all other 
subscribers. We find no authority for 
that claim and none was presented by 
them. The Commission and the at- 
torney general are designated by law 
to represent the subscribers, not only 
in the Saint Paul area, but every- 
where throughout the state. Counsel 
for the city and county stated posi- 
tively that they were fighting solely 
for the status of intervenors for the 
city and county, so that they might 
have the right of appeal. They con- 
ceded such status would not add to 
their then existing right to present 
any evidence they wished, to cross-ex- 
amine witnesses, and to participate in 
all respects. But they did not want 
to continue in the position prescribed 
by law for other subscribers who are 
not parties to proceedings before the 
Commission, even though they may 
have appeared therein, namely, to ap- 
ply to the attorney general to take an 
appeal. State v. Tri-State Teleph. & 
Teleg. Co. 146 Minn 247, PUR 
1920F 404, 178 NW 603. They seek 
to control the proceedings. The city 
and county have been given the status 
for which their counsel fought so vig- 
orously, notwithstanding their refusal 
to comply with the rules of the Com- 
mission and the law relative to inter- 
vention, and notwithstanding the com- 
plete absence of any showing, or at- 
tempt to show, any interest greater in 
degree or different in kind from other 
subscribers. 

What has been said about the city 
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of Saint Paul and the county of Ram- 
sey does not refer to the telephone sub- 
scribers or residents of the area. None 
of these people, except the few men- 
tioned, have filed any complaints or 
made any protest to the Commission. 
We have heard no complaints from 
any source as to the rate reductions 
ordered by the Commission, nor have 
we been advised that any one has re- 
fused his portion of the $2,000,000 
refund. 

The regulation of public utilities 
should not be by intimidation. The 
fixing of rates should not afford the 
occasion for sensational lawsuits os- 
tensibly for the benefit of the subscrib- 
ers but brought primarily for the prof- 
it of self-appointed champions of the 
people and counsel. There can be no 
public benefit in litigation over rates 
which are admittedly fair and reason- 
able. If all action by this Commission 
and by other legislative and adminis- 
trative commissions and bureaus of 
the state is to be subject to collateral 
attack and injunction, because of some 
possible procedural defect, real or 
imaginary, not affecting the result or 
damaging the objector in any way, 
then, indeed, not only will effective tel- 
ephone regulation be destroyed but 
governmental powers may be nullified. 
The burden on the courts would be in- 
tolerable. Moreover, when regulation 
is frustrated or needlessly delayed, the 
public pays the bill. Large attorney 
fees, cost, and expenses in such litiga- 
tion, although borne in the first in- 
stance by the utility, are, in the long 
tun, paid by the subscribers and the 
taxpayers. Nor should regulation be 
made the subject of political partisan- 
ship, local or statewide. 

[9] Telephone service is no longer 


a luxury. It is an every day neces- 
sity, and subscribers are entitled to the 
continuation of adequate service at 
the lowest cost consistent with main- 
taining the service and the rights of 
the owners. 

Chapter 152, Laws of 1915, as 
amended, contains all of the legisla- 
tion relating to the regulation of tele- 
phone companies in Minnesota. The 
legislature’s comprehensive regula- 
tory plan is embodied in these statutes. 
Prior to 1915, local subdivisions, such 
as cities and villages, exercised what 
little public control there was of tele- 
phone companies in Minnesota. By 
Chap. 152, the legislature changed this 
condition. This legislation declares 
the regulatory power of the state and 
the intention to consolidate in its 
hands those portions previously exer- 
cised by the local subdivisions. Under 
the plan, the Railroad and Warehouse 
Commission is designated as the agen- 
cy of the state government to exercise 
that power in accordance with the 
rules prescribed in the statutes. State 
v. Tri-State Teleph. & Teleg. Co. 
supra. The plan prescribed the juris- 
diction of the Commission and that of 
the courts. Other provisions amply 
safeguard the owners and the users of 
telephone property devoted to the pub- 
lic use. 

That regulatory plan will accom- 
plish the legislative purpose and oper- 
ate in the public interest only if all 
governmental agencies, state and local, 
administrative and judicial, discharge 
their respective functions in harmony 
and within the boundaries set by the 
legislature. There is no reason, with- 
in the regulatory plan, for lack of co- 
Operation between the Railroad and 
Warehouse Commission and every lo- 
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cal subdivision within which the du- 
ties of the Commission may require it 
to act. Such is the policy of the Com- 
mission and the course pursued. The 
current telephone investigations in the 
cities of Duluth and Minneapolis are 
illustrations of this working together 
in the public interest. 

It is so well established as to be a 
truism that rate making, which is the 
essence of utility regulation, is always 
a legislative and never a judicial func- 
tion, Minnesota Rate Cases (Simpson 
v. Shepard) [1913] 230 US 352, 57 
L ed 1511, 33 S Ct 729, 48 LRA 
(NS) 1151, Ann Cas 1916A 18, and 
that courts may not directly or indi- 
rectly fix rates. Central Kentucky 


Nat. Gas Co. v. Kentucky R. Commis- 
sion (1933) 290 US 264, 78 L ed 307, 
3 PUR(NS) 384, 54S Ct 154. The 
decisions of the Minnesota supreme 


court are in accord. That court has 
declared that unless questions of con- 
fiscation are presented, the courts will 
not review the official acts of the Com- 
mission. Steenerson v. Great North- 
ern R. Co. (1897) 69 Minn 353, 72 
NW 713; State v. Great Northern R. 
Co. 130 Minn 57, PUR1915D 467, 
153 NW 247, Ann Cas 1917B, 1201; 
Minneapolis, St. P. & Suburban R. 
Co. v. Excelsior (1932) 186 Minn 
573, 244 NW 61; Western Buse 
Teleph. Co. v. Northwestern Bell 
Teleph. Co. 188 Minn 524, PUR 
1933D 206, 248 NW 220; Chicago, 
M. St. P. & P. R. Co. v. Foley Bros. 
(1934) 191 Minn 335, 254 NW 435; 
State v. Tri-State Teleph. & Teleg. 
Co. (1939) 204 Minn 516, 28 PUR 
(NS) 158, 284 NW 294. Ina series 
of recent decisions, the Supreme Court 
of the United States, has declared the 
importance and complexity of regula- 
34 PUR(NS) 


tory functions and the necessity for 
harmony between administrative and 
judicial agencies of government. Fed- 
eral Communications Commission y, 
Pottsville Broadcasting Co. (1940) 
309 US 134, 84 L ed —, 33 PUR 
(NS) 75, 60 S Ct 437; National La- 
bor Relations Board v. Waterman 
Steamship Corp. (1940) 309 US 206, 
84 L ed —, 60 S Ct 493; United 
States v. Chicago Heights Trucking 
Co. (1940) — US —, 8 L ed, — 
34 PUR(NS) 176, 60 S Ct 931; 
Railroad Commission v. Rowan & 
Nichols Oil Co. (1940) — US —, 84 
L ed —, 60 S Ct 1021 (decided June 
3, 1940). See also Evans v. Federal 
Communications Commission (Ct 
App DC April 29, 1940). 

[10, 11] Passing, then, to the vari- 
ous matters presented during the 
course of these hearings and consid- 
ered by the Commission, the first of 
these was the intervenors’ motion, pre- 
sented on the first day, to dismiss the 
proceeding. Were the question entire- 
ly one of personal desire, we would 
have been disposed, as a matter of 
fairness alone, to deny the motion. 
We would permit the company, as any 
applicant before the Commission 
would be permitted, to state its case. 
But constitutional requirements and 
the decisions of the courts of this state 
and of the United States, remove any 
necessity for resorting to personal 
ideas of fairness. The due process 
clause enjoins all govermental agen- 
cies, local, state, and national, to pro- 
vide a fair hearing for all against 
whom the powers of government are 
sought to be exercised. The telephone 
company had filed an application for 
the allowance of its proposed increased 
rates because of material changes in 
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conditions since previous rates were 
established. The Commission could 
rot and would not prejudge that claim. 
We are not bound to grant the relief 
sought or to grant any relief unless 
and until the evidence and law shall 
justify it. But the company was en- 
titled to state its case. The joint mo- 
tion of the city and county to dismiss 
the proceeding before giving the com- 
pany a hearing on its application was 
therefore denied. 

[12] The second matter was their 
joint motion that an engineer of their 
choice be appointed by the Commis- 
sion to take charge of the investiga- 
tion. Aside from the fact that the 
Commission already had a competent 
engineer on the job and two additional 
engineers engaged to testify for the 
state, this motion, regardless of its 
purpose or propriety, could only be 
denied. It was denied. 

The third and fourth matters were 
respectively a letter from an official of 
the city of West Saint Paul relative to 
preferential rates in favor of the city 
of Saint Paul, and a letter from a pri- 
vate subscriber relative to preferen- 
tial rates in certain area’ from which 
calls to either Minneapolis or Saint 
Paul might be made without the us- 
ual, extra charge. The Commission 
announced at the last hearing that nei- 
ther of these matters would be consid- 
ered as a part of the present proceed- 
ing, there being no appearance or tes- 
timony presented therefor. 

The fifth matter is the status of the 
city of Saint Paul and the county of 
Ramsey as intervenors in the pending 
matter. There is no necessity for 
adding to what has been said on that 
subject. 

[13-15] The sixth matter is the in- 


tervenors’ joint written motion for the 
dismissal of this proceeding which mo- 
tion was submitted at the last hearing 
herein. That motion, the oral argu- 
ment and brief in support have been 
given due consideration. Most of the 
grounds urged by the intervenors are 
covered by the foregoing findings and 
order, but some of the arguments 
made will be discussed briefly. The 
objections that there is no inventory 
and appraisal in the present proceeding 
and that the method employed to de- 
termine fair value is not proper, are 
without foundation. The record 
shows that there is an inventory and 
appraisal; it is the same one used in 
the original case and, on appeal, was 
approved by both the district and su- 
preme courts. It is here used, as it 
was in the original case, as the basis 
for the judicially approved fair value 
of $9,500,000 as of December 31, 
1933, and that fair value is the basis 
of the testimony produced in the pres- 
ent proceedings. The method pres- 
ently followed to bring that value to 
December 31, 1939, is precisely the 
method used in the original case, 
namely, by the addition of net book 
cost for the intervening years. It may 
be observed that only by this method 
could effect be given to the court’s ap- 
proval of the 1933 fair value, for had 
a new field inventory been made, it 
would have been unnecessarily diff- 
cult and impractical to distinguish the 
old from the new property. More- 
over, according to the uncontradicted 
testimony of three engineers for the 
state, regulatory bodies of other states 
generally employ the same method in 
telephone investigations. Under pres- 
ent conditions, with uniform, current 
records made and kept to date under 
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close scrutiny of regulatory bodies, 
state and national, Commissions are 
better and more quickly informed than 
under the old practice of long-drawn 
out field inventories taken over inter- 
minable periods of time with the final 
result largely a matter of adjustment 
and opinion. The judicially approved 
method of adding net book costs is in 
the public interest for it eliminates 
much of the delay, uncertainty, and 
expense of past telephone investiga- 
tions. The argument relative to the 
license feature may be disposed of by 
stating briefly, first, that the interven- 
ors raised no objection and made no 
demand for additional information 
during the hearings, and second, the 
propriety of the inclusion of such 
item is foreclosed by the original case, 
in which the same element was in- 
cluded and was judicially approved on 
appeal in a proceeding of this nature, 
the objection to the sufficiency of 
proof on the ground that underlying 
records and work sheets were not pro- 
duced in evidence, is entitled to little 
consideration. The bulk and quantity 
of such data would make it impractical 


both as to space and as to time. In 
any event, the records shows that all 
such data of the company and of the 
state were made available for all par- 
ties and that the company’s data were 
checked carefully by the state. The 
same privilege was available to the in- 
tervenors. The yield from highest 
grade government bonds is one of 
many factors which may be considered 
in telephone investigations, and it was 
considered by the Commission in these 
proceedings. 

Counsel for the city and county 
have overlooked the significance of the 
legislative regulatory plan, the charac- 
ter and functions of the Commission, 
the continuing nature of utility regu- 
lation, and the well-established prin- 
ciple that, regardless of the manner in 
which a given rate may have been pre- 
scribed, no rate is permanent in the 
sense that it is established for all 
time. 

The seventh and final matter, is the 
company’s application for increased 
rates. This requires no further com- 
ment, for it has been considered and 
is denied in the foregoing order. 





MINNESOTA SUPREME COURT, RAMSEY COUNTY 


Joseph C. Lenihan et al. 


Tri-State Telephone & Telegraph 
Company 


(— Minn —, — NW(2d) —.) 
Rates, § 39 — Powers of Commission — Notice and hearing — Compromise of 
controversy. 
1. While a proceeding, instituted by the Railroad and Warehouse Commis- 
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sion to determine reasonable rates for services of the defendant telephone 
company, was pending in court, the company and the Commission, having 
the aid of the attorney general, agreed to end the litigation by substituting 
for the schedule of rates established by the order of the Commission filed 
March 31, 1936, the schedule of rates fixed by the order of the Commission 
filed May 2, 1939. It is held: 

1. Mason Minn. St. 1927, § 5291, impliedly authorizes the Commission 
to sanction new rates proposed by a telephone company without formal 
notice of hearings and taking of testimony, if satisfied that the rates are 
just and reasonable; and, as to users of services, the order of May 2, 1939, 
appears to contain adequate findings. 

2. But apart from the foregoing, parties to pending rate litigation—the 
Commission representing the public and the defendant telephone company 
—had the right to compose and end the controversy by superseding sched- 
ule of rates fixed by order of March 31, 1936, by schedule of rates pro- 
mulgated by order of May 2, 1939, p. 145. 

Reversed. 
Headnote by the Court. 


Additional headnotes by the Editors. 


§ 649 — Notice and hearing. 
2. The Commission, in determining whether a proposed new schedule of 
rates is just and reasonable, need not necessarily have a valuation of the 
company’s property and a tedious and expensive litigation when the new 
schedule is presented by the company as a compromise to end a rate con- 
troversy and the Commission, having already acquired knowledge of the 
situation, accepts the compromise, p. 145. 

Rates, § 32 — Functions of Commission. 
3. The Commission, in sanctioning proposed changes of rate schedules, is 
performing a legislative function delegated to it, and in so doing it repre- 
sents the public—the patrons of the public utility, p. 145. 

Rates, § 4 — Constitutional requirements — Rights of customers. 
4. The patrons or users of a public utility company’s services have no vested 
rights in any fixed rates, p. 145. 

Procedure, § 31 — Right to settle dispute. 
5. Parties to litigation have the right to compose and agree to settle the 
dispute at any stage of the proceeding, p. 145. 

Rates, § 641 — Necessary parties — Commission and public. 
6. The necessary parties to a rate controversy are the Commission, repre- 
senting the public or users of the services, and the company, and non- 
participation by an intervening city in the settlement of rate litigation does 
not vitiate the order made pursuant thereto, p. 145. 

[July 5, 1940.] 
J. goes from judgment invalidating Commission rate order 
and enjoining enforcement; judgment reversed. 


¥ 
Hott, J.: against the Tri-State Telephone 
[1-6] The state Railroad and and Telegraph Company, hereinafter 
Warehouse Commission, hereinafter named the company, to inquire as to 
referred to as the Commission, the reasonableness of its telephone 
in 1929, instituted a proceeding rates in the St. Paul metropolitan ex- 
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change area. It was an adversary 
proceeding wherein, after protracted 
hearings and voluminous testimony 
taken, the Commission filed its order 
March 31, 1936, promulgating a 
schedule of rates. From this order 
the company appealed to the district 
court claiming, among other things, 
that the rates fixed were confiscatory. 
A long trial resulted in an affirmance 
of the Commission’s order. An ap- 
peal by the company to this court fol- 
lowed. The court below was affirmed. 
State v. Tri-State Teleph. & Teleg. 
Co. (1939) 204 Minn 516, 28 PUR 
(NS) 158, 284 NW 294. Stays for 
rehearing and looking to a review of 
our decision by the Federal Supreme 
Court were granted. Meanwhile ne- 
gotiations were had between the com- 
pany and the Commission, in which 
the attorney general participated, look- 
ing toward a settlement of the contro- 
versy. The order of March 31, 1936, 
affected only the St. Paul metropolitan 
exchange area. The city of Minneap- 
olis, served by the Northwestern Bell 
Telephone Company, was eager to 
avail itself and its residents of the re- 
duced rates established in the St. Paul 
area. While the motion for rehear- 
ing was still pending the parties 
agreed to end further litigation in this 
manner: the company would allow 
judgment to be entered in the pend- 
ing proceeding, proceed with the pay- 
ment of refunds therein provided for 
subscribers, and adopt the new sched- 
ules. The new schedule of rates was 
approved by order of the Commission 
filed May 2, 1939. The company made 
and filed the new schedule, effective 
June 1, 1939, this included a like 
approved schedule by the Northwest- 
ern Bell Telephone Company for the 
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Minneapolis metropolitan exchange 
area. After this order was filed, 
remittitur to the district court went 
down, and therein judgment was en. 
tered May 18, 1939, ending the litiga- 
tion concerning the Commission’s or- 
der of March 31, 1936. Further facts 
need not be here set out. A full 
statement is to be found in our de- 
cision in 204 Minn 516, supra. 
May 22, 1939, plaintiffs, in their 
own behalf as users of the telephone 
service and patrons of the company, 
and in behalf of others in like situa- 
tion, brought this action to vacate and 
set aside as void the Commission’s 
order filed May 2, 1939, and to en- 
join it being put in operation. The 
company is made defendant, also the 
Commission and its members indi- 
vidually, and the attorney general. 
Afterwards the city of Saint Paul 
and the city of Minneapolis inter- 
vened. All parties interposed plead- 
ings. On plaintiffs’ motion judgment 
was granted on the pleadings. The 
judgment decrees void the Commis- 
sion’s order of May 2, 1939, in so 
far as the schedule of rates affects 
the St. Paul metropolitan exchange 
area, and enjoins the defendants from 
enforcing the same, decrees therein all 
charges in excess of those fixed by 
the order of March 31, 1936, unlaw- 
ful, unreasonable, and arbitrary, and 
requires the company to refund such 
excess, if collected, with interest. 
Other relief granted need not be 
stated. The company appeals from 
the judgment. Plaintiffs have filed 
briefs in support of-the judgment, so 
has the intervener city of St. Paul. 
The intervener city of Minneapolis 
joins with the company in the con- 
tention that the order of May 2, 1939, 
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is valid and in effect within the Min- 
neapolis area. 

There are six assignments of error 
in this court; but, in view of the con- 
clusion reached, we need only consider 
those which assail the judgment be- 
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cause decreeing the Commission’s or- 
der of May 2, 1939, void. If the 


Commission under the law had the 
authority and power to make that 
order the judgment must be reversed. 
The order is set out in the margin.’ 





1“In the Matter of Rates and Charges for 

Exchange Telephone Service by the Tri- 
State Telephone and Telegraph Company in 
the St. Paul Metropolitan Area and by the 
Northwestern Bell Telephone Company in 
the Minneapolis Metropolitan Area. 


M-1956 and M-2363 


“The Railroad and Warehouse Commission 
of Minnesota on its own motion, by a resolu- 
tion and order dated February 15, 1932, in- 
stituted proceedings in an investigation of the 
reasonableness of all schedules of exchanges 
rates and charges maintained and collected 
by the Tri-State Telephone and Telegraph 
Company within the St. Paul metropolitan 
area. Hearings were held throughout the 
years 1932, 1933, and were concluded in the 
year 1934, That proceeding and the investi- 
gation thereunder culminated in an order re- 
ducing rates and prescribing a new schedule 
of rates and charges to be effective June 1, 
1936, throughout said area. 

“The Tri-State Company effected an ap- 
peal from that order to the Ramsey county 
district court where the Commission’s order 
was afirmed, whereupon appeal was taken by 
the Tri-State Company to the state supreme 
court, which court, on -February 24th last, 
204 Minn 516, 28 PUR(NS) 158, 284 NW 
294, issued its opinion affirming the decision 
of the district court. The Tri-State Com- 
pany then, upon application, secured from 
the state supreme court a stay of execution of 
judgment until June 5th next, during which 
time the company might give consideration to 
and, if so determined, file and perfect further 
appeal. 

“The litigation so far carried appears to 
have settled certain questions of law as to 
which there had been uncertainty, and it 
seemed to the Commission that with these 
questions settled there should be a possibility 
and particularly a desirability of securing an 
immediate reduction in rates which would be 
fair and reasonable and which might be ac- 
ceptable to the company without longer con- 
tinuing the litigation by further appeals or 
procedure before the courts. 

“The Commission has, for the past year 
and a half, carried on an_ investigation of 
telephone rates in Minneapolis, and has con- 
cluded that a reduction is justified there as 
well as in St. Paul. It seemed too that, 
with the decision in the St. Paul case, a 
revised rate schedule for Minneapolis might 

arrived at without the delay of prolonged 
hearings before the Commission and possible 
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subsequent appeal to the courts. In addition 
such a settlement would save the state and 
the company the expense of further valuation 
proceedings in Minneapolis. 

“Accordingly the Commission summoned to 
appear before it officials of the Tri-State 
Company and the Northwestern Bell Tele- 
phone Company for purposes of discussion 
and consideration of what might be accom- 
plished. These telephone officials immediate- 
ly pointed out that the rates ordered by the 
Commission for the St. Paul area had been 
arrived at from consideration by the Com- 
mission of evidence in that case upon data 
none of which was later than for the year 
1933, and that, without regard to conditions 
then existing, such rates are not now ade- 
quate by reason of changed conditions since 
that time. 

“The Commission thereupon had its forces 
make a careful analysis of changes which had 
occurred in the telephone property, in reve- 
nues and expenses. They reported that 
changes in the property had increased its 
value since 1933; that costs of some mate- 
rials and of labor had increased and, in 
addition, by reason of Federal and state so- 
cial security taxes, changes in Federal and 
state income taxes, the state money and cred- 
its tax, and an increase in the state gross 
earnings tax from 4 per cent to 7 per cent, 
the cost of rendering telephone service has 
increased, 

“After consideration and consultation with 
the attorney general, the Commission arrived 
at a schedule of rates which are materially 
lower than those now being charged by the 
telephone company. 

“The Commission advised the companies of 
its conclusions and, after several conferences, 
the telephone companies agreed to accept the 
proposed schedules both as to St. Paul and 
Minneapolis, it being understood, of course 
that, after actual experience was obtained, 
either the Commission or the company might 
seek modification. 

“The Tri-State Company further agreed 
that it would take no appeal from the su- 
preme court decision in the pending case, but 
would allow judgment to be entered and then 
proceed to make refunds to its subscribers as 
required by the district court decision, thus 
terminating that litigation. 

“It is found, that the following schedule of 
rates and charges for the named classes of 
exchange service in the St. Paul metropolitan 
area and in the Minneapalis + eecieaiaees 
area are fair and reasonable, viz. 
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We assume for the purposes of this 
decision that the suit is properly 
brought by plaintiffs; that they have 
no adequate remedy at law; and that 
the statutes do not provide an exclu- 
sive remedy. Under the common law 
public utilities fixed their charges or 
rates for services as they saw fit; but 
since their business is “affected with a 
public interest” governments have tak- 
en measures to regulate, control, and 


fix rates to the end that they may be 
just and reasonable and not confisca. 
tory. In this state by statute the in. 
trastate rates of telephone companies, 
of railroads and of other public util. 
ities have been delegated to the Com- 
mission. The statutes prescribed the 
procedure. Mason Minn. Stats. 1927, 
§ 5289, relating to telephone com- 
panies, requires rates to be fair and 
reasonable, and declares unreasonable 





“CLASSES OF SERVICE 


Business: 
1-Party Flat Rate 
1-Party Message Rate 
2-Party Flat Rate 
4-Party Flat Rate (Outside Base Area) 
Incoming 
Semi-Public 


Trunks: 
Family Hotel 
Family Hotel—Incoming 
Hotel Flat Rate 
Commercial Flat Rate 
Commercial Flat Rate—Incoming 


Residence: 
1-Party Flat Rate 
2-Party Flat Rate 
2-Party Message Rate 
4-Party Flat Rate (Outside Base Area) 
Multi-party Flat Rate (Rural) 
Service Stations 
Private Branch Exchanges: 
Private Residence Trunks 
New Brighton (Special One-party Service) : 
1-Party Flat Rate—Business 
1-Party Flat Rate—Residence 


“Net Monthly Net Monthly 
Rates Now Be- Rates Herein 


ing Charged Ordered Reduction 


15 


No. St. Paul & St. Paul Park (Local Zone Service) : 


1-Party Flat Rate—Business 
1-Party Flat Rate—Residence 
2-Party Flat Rate—Residence 


“The Commission finds that the valuation 
of the company’s property in St. Paul brought 
down to date, taking into account the addi- 
tional investment since 1933, is in excess of 
the fair value for rate-making purposes es- 
tablished as of said date. A test of the pro- 
posed schedule of rates applied to the actual 
operations of 1938 in St. Paul discloses that, 
if it had been effective in 1938, these rates 
would have been sufficient to meet all oper- 
ating expenses including taxes and provide a 
reasonable return upon the fair value of the 
property in 1938. Similar tests as to Min- 
neapolis indicate likewise their reasonable- 
ness as to that exchange. 
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25 
25 
25 


“It is therefore ordered, that the schedule 
of rates and charges above set forth shall 
be placed in effect in both the Minneapolis 
and St. Paul metropolitan areas effective on 
billing dates on and after June 1, 1939, the 
other rates and charges now in effect and 
not included above to remain unchanged, all 
to be effective within the month of June, 1939. 

“By The Commission, 
“Oliver A. Ossanna, Secretary. 


(Seal) ' 
“Dated at St. Paul, Minnesota, this 2nd day 
of May, 1939.” 
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rates unlawful. The next section pro- 
vides that the rates of the companies 
shall be filed with the Commission. 
Section 5291 reads: ‘Whenever such 
rates or schedules are found to be un- 
reasonable by the Commission, upon 
its own motion or upon complaint, it 
shall prescribe reasonable rates to take 
the place of those found unreasonable 
and such new rates shall be filed in 
place of the rates or schedule super- 
seded. No rates filed with the Com- 
mission shall be changed by any tele- 
phone company without an order of 
the Commission sanctioning the same. 
It shall be unlawful for any telephone 
company to collect or receive a greater 
or less rate or charge for any intra- 
state service rendered by it than the 
rate or charge named in the schedules 
on file with the Commission, and no 
new rate shall take effect till the date 
named by the Commission, which shall 
not be less than ten days after it is 
fled.” The section implies power in 
the Commission to sanction and ap- 
prove rates proposed by a telephone 
company. No procedure is prescribed 
where the Commission of its own ac- 
cord is of the opinion that the rates 
proposed are just and reasonable, ex- 
cept as certain sections relating to fix- 
ing intrastate rates for railroads are 
made applicable. If the change of 
rates is upon the Commission’s initia- 
tive, § 4646 is applicable; but if a 
change of rates is sought upon com- 
plaint of users or patrons of the tele- 
phone company the proceeding must 
follow that indicated by §§ 4638 to 
4641, Mason Minn. Stats. 1927. 

The theory of plaintiffs and the trial 
court, as set forth in the learned memo- 
randum of 28 pages accompanying the 
order overruling defendants’ demur- 


rer to the complaint and the order for 
judgment on the pleadings, is that the 
order of May 2, 1939, is void because 
there was no notice of hearing, no tes- 
timony taken, and no findings of fact 
contained therein sufficient in law to 
sustain it. The company’s view of 
§ 5291 is that it has the right at any 
time to propose a new schedule of 
rates in place of the one in operation 
provided it is approved or sanctioned 
by the Commission. In the case where 
a telephone company presents a pro- 
posal to increase or decrease or change 
its rates it, of course, consents thereto, 
so that it cannot thereafter raise any 
claim that the rate is confiscatory. The 
Commission in determining whether 
the proposed new schedule of rates is 
just and reasonable need not necessari- 
ly have a valuation of the company’s 
property and a tedious and expensive 
litigation. It may already have 
knowledge of the situation. No stat- 
ute is pointed to which prescribes that 
there must be notice given of hearings 
and testimony taken if the Commis- 
sion has all the necessary information 
for determining whether the rates pro- 
posed to supersede those in force are 
just and reasonable. Under the ad- 
mitted facts herein, it being conceded 
that the company accepts the rates 
fixed by the order of May 2, 1939, it 
can raise no question as to their being 
unreasonable or confiscatory. And as 
to plaintiffs, the users and patrons of 
the company, the argument can well 
be made that the order contains suf- 
ficient statement or findings of fact so 
as not to be vulnerable to attack from 
them. It states what is common 
knowledge that labor and materials 
have greatly increased since the time 
the Commission received the testi- 
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mony upon which the order of March 
31, 1936, is based, and that laws have 
since been passed casting heavy tax 
burdens upon the company. It should 
be noted that the Commission in sanc- 
tioning proposed changes of rate 
schedules is performing a legislative 
function delegated to it. In so doing 
it represents the public—the patrons of 
the public utility. The patrons or 
users of the company’s services have no 
vested rights to any fixed rates. In 
Re Northwestern Bell Teleph. Co. 164 
Minn 279, PUR1925E 694, 204 NW 
873. In considering what the Com- 
mission may lawfully do under § 5291, 
this language in Wisconsin Teleph. 
Co. v. Public Service Commission 
(1939) 232 Wis 274, 30 PUR(NS) 
65, 87, 287 NW 122, is so pertinent 
that we quote: “What must always be 
borne in mind is that there is a wide 
difference between what may be done 
by way of increasing or decreasing 
rates upon the application of the util- 
ity or decreasing rates against the pro- 
test of the utility. When rates are in- 
creased upon the application of the 
utility, the Commission consents for 
the public and the resulting order is 
in effect a consent order. When rates 
are decreased upon the application of 
the utility, a like consent order results 
if the Commission approves the de- 
crease. The statute prohibits an in- 
crease or decrease of rates without the 
consent or approval of the Commis- 
sion. When, however, the utility ob- 
jects and an issue is thus raised, the 
considerations which then govern the 
action of the Commission are entirely 
different. The Commission must then 
proceed with full regard to the statu- 
tory and constitutional rights of the 
utility.” The Commission’s order of 
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March 31, 1936, was an order of tha 
sort, the order of May 2, 1939, was, 
consent order. The New Jersey stat. 
utes in relation to the powers of the 
Public Utility Commissioners, though 
not the same as ours, appear to con- 
template that the utility may by con- 
sent of the Commissioners alter its es. 
tablished schedule of rates. O’Brien 
v. Public Utility Comrs. (1918) 9 
NJL 44, PUR1919B 865, 105 Atl, 
132 (affirmed 92 NJL 587, PUR 
1919D 774), where it is said: “The 
act provides not merely for proceed- 
ings in invitum, but, by Par. (b) of 
§ 17, for agreement between the 
Board and the ‘public utility.’ That 
paragraph provides for an increase of 
rates by the ‘public utility’ itself, au- 
thorizes the Board to hear and de. 
termine whether the increase is just 
and reasonable, and makes it the duty 
of the Board to approve the increase 
upon being satisfied that the same is 
just and reasonable. The difference in 
the two methods is fundamental. One 
is the method of litigation, long, ex- 
pensive, unsatisfactory, necessarily 
too slow to afford prompt relief, and 
sure to do injustice by delay to one 
side or the other. The other we may 
call the method of agreement, or bar- 
gaining, if we choose; prompt and 
comparatively satisfactory, and result- 
ing, if not always in abstract justice, 
yet in a determination which in the 
hands of fair-minded men is likely to 
be acquiesced in. The contrast 
between the method of § 16 and the 
method of § 17 could not be better 
shown than it is by making the Board 
the actor in § 16 (c) and making the 
‘public utility’ the actor in § 17 (h).” 
The conclusion of the court was ad- 
verse to the contention there advanced 
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that the rates fixed by ordinances can- 
not be changed by consent of both the 
Board and the utility. Both plain- 
tiffs and the company rely on Wichita 
R. & Light Co. v. Kansas Pub. Util- 
ities Commission (1922) 260 US 48, 
67 L ed 124, PUR1923B 300, 43 S 
Ct 51. It is to be noted that the 
Wichita Company had a long-time 
contract with the Kansas Company, 
the utility, to furnish electric light 
and power at specified rates, which the 
Commission changed. It is clear that 
upon such issue the patron of the util- 
ity had a right to findings as to wheth- 
er or not the rates established by the 
Commission did not unlawfully impair 
its contract rights. Morgan v. United 
States (1936) 298 US 468, 80 L. ed 
1288, 56 S Ct 906, held that the Secre- 
tary of Agriculture under the Packers 
& Stockyards Act of Congress in fix- 
ing the maximum rates of charges of 
market agencies, must, under the act, 
grant hearings, and that in that action 
by such agencies to restrain the en- 
forcement of rates as fixed, the court 
below erred in striking a paragraph 
from the complaint which alleged that 
such hearing as called for by the act 
had not been had. 

But it appears to us that regardless 
of the fact that the order of May 2, 
1939, was made without notice of 
hearing, without the taking of testi- 
mony, and the claimed deficiency as to 
findings, it is nevertheless valid. The 
original litigation, instituted by the 
Commission against the company in 
1929, was still pending and there was 
almost a certainty that it would be car- 
tied to the United States Supreme 
Court. Parties to litigation have the 
right to compose and agree to settle 
the dispute at any stage of the proceed- 


ing. There can be no doubt from the 
pleadings and the Commission’s orders 
that the Commission and the company 
did agree to settle the litigation then 
pending by superseding the company’s 
rate schedule as fixed by the order of 
March 31, 1936, by that of the order 
of May 2, 1939. The attorney gen- 
eral conducted the litigation in behalf 
of the Commission, and also advised 
it in respect to the settlement thereof, 
by the order of May 2, 1939. The 
litigation had been carried on for over 
nine years at great expense. The Com- 
mission had heard voluminous testi- 
mony upon all phases that enter into 
the reasonableness of the company’s 
rates. It knew what had transpired 
since such testimony was submitted in 
1934. There is not the slightest hint 
in the record or in the argument of 
counsel that the agreement to end the 
litigation was not made in the utmost 
good faith. The Commission (repre- 
senting the public and the users of the 
company’s services) and the company 
were the necessary parties to that liti- 
gation. The expenses had been enor- 
mous. More were in sight, together 
with uncertainty and delay, if the com- 
pany’s grievances were carried to the 
Supreme Court of the United States. 

Plaintiffs contend that § 5298 of the 
Code requires the Commission to “give 
all interested parties a chance to fur- 
nish evidence and be heard.”’ But that 
is when the Commission deems it need- 
ful to have a valuation of all the prop- 
erty invested in the utility, as was 
done prior to the order of March 31, 
1936. And, of course, then § 5307 
applies. 

We do not overlook the fact that 
the city of St. Paul and the city of 
South St. Paul—users of the com- 


151 34 PUR(NS) 





MINNESOTA SUPREME COURT 


pany’s services—were permitted to in- 
tervene in the original proceeding, and 
that the city of St. Paul is an inter- 
vener in this action. It does not ap- 
pear that the city of St. Paul partici- 
pated in the agreement which resulted 
in the promulgation of the order of 
May 2, 1939. But the Commission 
represented one side—the public or 
users of the services—and the com- 
pany the other side in the rate-fixing 
controversy. Those two were the nec- 
essary parties. The city of St. Paul 
stipulated as to the entry of judgment 
under the agreement. It must neces- 
sarily have had knowledge thereof. It 
did not ask the Commission to vacate 
the order of May 2, 1939. It was 
willing to accept the refund decreed by 
the judgment. It waited until plain- 
tiffs began this action and then asked 
leave to intervene. We do not think 
the city’s nonparticipation in the set- 
tlement of the litigation vitiated the 
order made pursuant thereto; for, as 
stated, its interests were represented 
by the Commission and attorney gen- 
eral. 

A great array of decisions have been 
cited, quoted from, and discussed by 
plaintiffs and the city of St. Paul as 
to the necessity of hearings and tes- 
timony to sustain orders of Commis- 
sions delegated with legislative func- 
tion of determinating rate schedules. 
But these decisions are of cases where 
the utility attacks the orders as con- 
fiscatory—depriving it of its prop- 
erty without due process of law. As 
illuminating an authority upon that 
branch of the law as any are the opin- 
ions of Mr. Chief Justice Hughes and 
Mr. Justice Brandeis in St. Joseph 
Stock Yards Co. v. United States 
(1936) 298 US 38, 80 L ed 1033, 14 
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PUR(NS) 397, 56 S Ct 720. of 
course, the Commission must act with. 
in the scope of its authority and in the 
manner prescribed by the statutes, 
Western Buse Teleph. Co. v. North. 
western Bell Teleph. Co. 188 Minn 
524, PUR1933D 206, 248 NW 220. 
and Dayton Rural Teleph. Co. y, 
Northwestern Bell Teleph. Co. (1933) 
188 Minn 547, 1 PUR(NS) 105, 248 
NW 218, are cited and relied upon by 
plaintiffs. Both were appeals by the 
public utility—the Northwestern Bell 
Telephone Company. In the first case 
the proceeding was instituted by users 
or patrons of the defendant utility fi- 
ing a complaint against the utility. It 
was an adversary proceeding, and the 
court said that § 5308 contemplates 
that the Commission will make definite 
findings, and also the district court, on 
appeal, must likewise make such find- 
ings where the question of confisca- 
tion is involved. The district court af- 
firmed the Commission but made no 
specific findings. The judgment was 
reversed for failure of the district 
court to make such findings. In the 
Dayton Rural Telephone Case, supra, 
the judgment was reversed on the ap- 
peal of the utility because of noncom- 
pliance with the statutory provision 
under which the complaint by the users 
was made, viz., §§ 4638-4641. 

As we view this appeal it can and 
should be disposed of on the ground 
that both sides to the pending litiga- 
tion agreed to end the same by super- 
seding the rate schedule of March 31, 
1936, by that of May 2, 1939. 

The judgment is reversed. 


Mr. Justice Stone and Mr. Justice 
Peterson took no part. 
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PACIFIC P. & L. CO. v. FEDERAL POWER COMMISSION 


UNITED STATES CIRCUIT COURT OF APPEALS, NINTH CIRCUIT 


Pacific Power & Light Company et al. 


Federal Power Commission 


[No. 8803.] 
(111 F(2d) 1014.) 


Consolidation, merger, and sale, § 19 — Grounds for approval — Consistency 
with public interest. 

1. Federal Power Act, § 203(a), 16 USCA § 824b(a), prohibiting trans- 
fers of property without Commission authorization and providing for 
Commission approval if the transfer is consistent with the public interest, 
does not connote a public benefit to be derived or suggest the idea of a 
promotion of the public interest, but the thought conveyed is merely one 
of compatability ; the statute does not require a showing that positive benefit 
to the public will result, p. 155. 


Consolidation, merger, and sale, § 6 — Powers of Commission — Conditions. 


2. The Commission, as a condition of its approval of a property transfer, 
may not impose a more burdensome requirement in the way of proof than 
that prescribed by law, p. 155. 


Consolidation, merger, and sale, § 2 — Right to sell property — Commission 
approval. 
3. Federal Power Act, § 203(a), 16 USCA § 824b(a), relating to Com- 
mission approval of property transfers, recognizes the existence of a sub- 
stantive right to have the Commission’s approval upon the making of the 
statutory showing as to compatability with public interest, p. 155. 


[May 8, 1940.] 


| eramnaapie to review order of Federal Power Commission 
denying application for approval of transfer of properties 
and assets; order set aside and matter returned to Commission 
for further consideration in harmony with opinion, For the 
decision by the Commission, see 23 PUR(NS) 425. 


¥ 


APPEARANCES: John A. Laing 
and Henry S. Gray, both of Portland, 
Ore. A. J. G. Priest, R. A. Hender- 
son, and Sidman I. Barber, all of New 
York city (Laing & Gray and Fred- 
eric A. Fisher, all of Portland, Ore., 


and Reid & Priest and Harry A. Poth, 
Jr., all of New York city, of counsel), 
for petitioners; David W. Robinson, 
General Counsel, Federal Power 
Commission, Louis W. McKernan, 
Principal Attorney, and Howell Pur- 
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due and Robert L. Russell, Attorneys, 

Federal Power Commission, all of 

Washington, D. C., for respondent. 
Before Denman, Mathews, and 


Healy, Circuit Judges. 


Heaty, C. J.: The proceeding is 
brought under § 313(b) of the Fed- 
eral Power Act, 16 USCA § 825/(b), 
to review an order of the Federal 
Power Commission denying the ap- 
plication of the petitioners, Pacific 
Power & Light Company and Inland 
Power & Light Company, for ap- 
proval of the transfer to Pacific of In- 
land’s properties and assets. Earlier 
in the proceeding this court held the 
order reviewable (1938) 98 F(2d) 
835, 25 PUR(NS) 458, and on cer- 
tiorari its decision was affirmed, Fed- 
eral Power Commission v. Pacific 
Power & Light Co. (1939) 307 US 
156, 83 L ed 1180, 28 PUR(NS) 93, 
59 S Ct 766. The matter is now be- 
fore us on the merits. 


Inland, an Oregon corporation, 
owns three hydroelectric plants in 
Oregon and Washington, two of 
which are operated under license of 
the Commission, the third under per- 
mit of the Secretary of the Interior. 
It is not engaged in retail distribution 
of electric energy. Pacific is a Maine 
corporation which generates and dis- 
tributes electric power in Washington 
and Oregon, and has facilities for in- 
terstate transmission of power. It 
owns all of Inland’s stock.? One of 
the three Inland projects is operated 


under lease by Pacific, and the latter 
company purchases the entire output 
of a second project. The power of 
Inland’s remaining and much jts 
largest project is sold at wholesale to 
the Northwestern Electric Company, 
an affiliate of Pacific, and to Washing. 
ton Gas & Electric Company. The 
physical properties of Pacific and In- 
land are interconnected. 

In May, 1937, the two companies 
agreed upon a transfer to Pacific of 
all the property, assets, and licenses 
of Inland, subject to the approval of 
the Federal Power Commission as re- 
quired by §§ 8 and 203(a) of the 
Federal Power Act, 16 USCA §§ 801, 
824b(a). Authorization for the 
transfer was obtained from the Public 
Utilities Commission of the state of 
Oregon and the Department of Public 
Service of the state of Washington, 
both of which bodies found that the 
proposed consolidation is reasonable 
and in the public interest. The Fed- 
eral Power Commission, on an ulti- 
mate finding that applicants had failed 
to establish that the proposed merger 
is consistent with the public interest, 
declined to give its approval. 

Petitioners contend (1) that the 
finding of the Commission in this re- 
spect is not supported by substantial 
evidence; and (2) that the Commis- 
sion erred in holding that § 203(a), 
supra, requires an affirmative showing 
that benefit to the public will result 
from the proposed merger.? A third 
proposition argued is that a denial of 





1 Prior to May, 1937, Inland was indebted 
to Pacific on a note account, but this indebt- 
edness was canceled and Pacific converted its 
relationship of stockholder and creditor of In- 
land into that of stockholder only. 

2 Section 203 (a) of the Federal Power Act 
is as follows: “No public utility shall sell, 
lease, or otherwise dispose of the whole of 
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its facilities subject to the jurisdiction of the 
Commission, or any part thereof of a value 
in excess of $50,000, or by any means what- 
soever, directly or indirectly, merge or con- 
solidate such facilities or any part thereof 
with those of any other person, or purchase, 
acquire, or take any security of any other 
public utility, without first having secured an 
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approval under the circumstances 
shown operates to deprive petitioners 
of their property and rights without 
due process of law. For reasons pres- 
ently to appear we consider it appro- 
priate to notice the second only of 
these contentions. 

In the course of its opinion the 
Commission said, 23 PUR(NS) 425, 
428: “In appraising the facts with 
respect to the proposed merger, we 
cannot find that any substantial ad- 
vantage or benefit to the public will 
result therefrom.” Further, that “‘it 
is not sufficient for an applicant under 
§ 203(a) of the act merely to show 
that no serious harm may be appre- 
hended as a result of the proposed 
merger or that such merger is a mat- 
ter of indifference in so far as the 
public interest may be affected. The 
burden is upon the applicant to show 
that the proposal is consistent with the 
public interest. This concept requires 
something more than a showing of 
convenience to the applicant, and can 
reasonably be interpreted as indicating 
that the Congress intended that there 
be a showing that benefit to the public 
will result from the proposed merger 
of facilities before it should receive 
Commission approval. The Commis- 
sion is charged with the responsibility 
and active duty of making an affirma- 
tive finding that a proposed merger 
is consistent with the public interest. 
This responsibility carries with it the 
duty to deny an application for ap- 
proval of the merger of facilities of 
two operating companies when it can- 


not be shown that good and sufficient 
reason for the granting of the applica- 
tion exists and that the consuming 
public will be benefited thereby.” (23 
PUR(NS) at p. 429.) Ina separate 
opinion Commissioner Manly dis- 
agreed with this view, although con- 
curring in the denial of the applica- 
tion. 

[1-3] We think the Commission 
ascribes a meaning to the statute not 
borne out by its language. The sec- 
tion provides that “after notice and 
opportunity for hearing, if the Com- 
mission finds that the proposed dis- 
position, consolidation, acquisition, or 
control will be consistent with the pub- 
lic interest, it shall approve the same.” 
The phrase “consistent with the public 
interest” does not connote a public 
benefit to be derived or suggest the 
idea of a promotion of the public in- 
terest. The thought conveyed is mere- 
ly one of compatability. Congress 
resorted to this language rather than 
to the use of the stock term “public 
convenience or necessity,” or to such 
phrases as “in furtherance of” or “will 
promote the public interest’’ used in its 
interstate commerce legislation (later 
considered); and the language em- 
ployed ought to be construed to mean 
no more than it says. It is enough if 
the applicants show that the proposed 
merger is compatible with the public 
interest. The Commission, as a con- 
dition of its approval, may not impose 
a more burdensome requirement in the 
way of proof than that prescribed by 
law. 





order of the Commission authorizing it to do 
so. Upon application for such approval the 
Commission shall give reasonable notice in 
writing to the governor and state Commission 
of each of the states in which the physical 
property affected, or any part thereof, is sit- 
uated, and to such other persons as it may 
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deem advisable. After notice and opportunity 
for hearing, if the Commission finds that the 
proposed disposition, consolidation, acquisi- 
tion, or control will be consistent with the 


public interest, it shall approve the same.” 
49 Stat. 849-850, 16 USCA § 824 b (a). 
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The statute, it is true, prohibits the 
consolidation of the facilities of pub- 
lic utility companies without prior ap- 
proval ; but it does not disclose a policy 
hostile to all such mergers or indicate 
that Congress looked upon them as 
presumptively harmful. We see no 
more in the prohibition than the pur- 
pose of insuring against public disad- 
vantage through the requirement of a 
showing that mergers of this sort will 
not result in detriment to consumers 
or investors or to other legitimate na- 
tional interests. The Federal Power 
Act, 16 USCA § 791a et seq., forms 
an integral part of the Public Utility 
Act of 1935, 15 USCA § 79 et seq.; 
and Title I of that act was designed to 
bring about a simplification of corpo- 
rate structures in the utility field 
through compulsory consolidations 
and mergers under named conditions. 
Consult particularly §§ 10(b) and 11 


(b) of the Public Utility Holding 
Company Act of 1935, 49 Stat. 819- 
821, 15 USCA §§ 79j(b) 79k(b). 
The Commission properly requires 
applicants to make a full disclosure of 


all material facts. The burden is on 
them of showing affirmatively that the 
acquisition or merger is consistent 
with the public interest. The Com- 
mission must necessarily take an over- 
all view and in many cases it will, as 
its counsel says, be called upon to 
weigh considerations pro and con. It 
is beyond our immediate purpose to 
inquire into the precise nature of the 
interests to be safeguarded by the 
Commission in passing upon these ap- 


plications.* Suffice it to say that the 
statute does not require a showing thy 
positive benefit to the public will r. 
sult; and as this court has heretofore 
said (98 F(2d) 835, 837, 25 PUR 
(NS) 458), the section recognizes the 
existence of a substantive right t) 
have the Commission’s approval wp. 
on the making of the statutory shoy. 
ing. 

In a few state decisions the courts 
have been concerned with a similar 
question, and the views expressed in 
them are in general in line with our 
own. Electric Pub. Utilities Co. y, 
Public Service Commission, 154 Md 
445, PUR1928C 3, 140 Atl 840: 
Northern Pennsylvania Power Co. y, 
Public Utility Commission (1939) 
333 Pa 265, 27 PUR(NS) 233,54 
(2d) 133; State ex rel. St. Louis vy. 
Public Service Commission (1934) 
335 Mo 448, 5 PUR(NS) 230, 73 
SW (2d) 393. 

The Commission contends that its 
construction of the statute has be 
come settled by force of its own earlier 
decisions. However, we find nothing 
in the prior rulings of that body to 
warrant the claim of presumptive 
validity usually attendant upon a long- 
established administrative interpreta- 
tion. The earliest of the supposed 
pronouncements is in Re Northern 
Pennsylvania Power Co. and Metro- 
politan Edison Co. (Docket No. IT- 
5000), decided in December, 1936, 15 
PUR(NS) 384, 387, 388. The Com- 
mission there said that, in order to re- 
solve the question of public interest, 





3 Subdivision (b) of § 203, supra, provides: 
“The Commission may grant any application 
for an order under this section in whole or 
in part and upon such terms and conditions 
as it finds necessary or appropriate to secure 
the maintenance of adequate service and the 
codrdination in the public interest of facili- 
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ties subject to the jurisdiction of the Commis- 
sion. The Commission may from time to 
time for good cause shown make such orders 
supplemental to any order made under this 
section as it may find necessary or appro- 
priate.” 
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recourse must be had to the broad pur- 
poses of the Federal Power Act in de- 
termining the standards to be applied. 
“Such,” said the Commission, “is the 
clear meaning of the language used by 
the supreme court in Texas v. United 
States (1934) 292 US 522, 78 L ed 
1402, 54 S Ct 819, construing a sec- 
tion of the Interstate Commerce Act 
which provides as the condition of ap- 
proval of proposed acquisitions of 
property a finding by the Interstate 
Commerce Commission that such ac- 
quisitions ‘will be consistent with the 
public interest.’” After quoting 
from page 531 of the court’s opinion, 
in 292 US, the Commission went on 
to say that “the court’s language in 
the above case gives this Commission 
not the criteria, but the guide and 
method by which it may ascertain and 
set up those criteria, to wit; by refer- 
ence to the context and purposes of 
the act.” 

The statute discussed by the court 
in the case referred to is § 5, subs. (4) 
(a) and (4) (b), of the Interstate 
Commerce Act as amended by the 
Emergency Railroad Transportation 
Act, 1933, 49 USCA § 5 (4) (a, b). 
That statute authorizes the Interstate 
Commerce Commission to approve 
proposed consolidations or other ac- 
quisitions of carriers if “in harmony 
with and in furtherance of the plan 
for the consolidation of railway prop- 
erties established pursuant to para- 
graph (3), and will promote the pub- 
lic interest.” As will be seen, the 


Commission wrongly quoted the ver- 
biage of the underlying statute with 
which the court was concerned. It 
should be obvious that the language 
used by Congress in these two acts is 
toally unlike. Nor is the analogy be- 
tween them otherwise complete. 

A later ruling cited by the Commis- 
sion is its order in the matter of Re 
Newport Electric Corp. and Citizens’ 
Utility Co. dated November 24, 1937 
(Docket No. IT-5475), affirmed 
Newport Electric Corp. v. Federal 
Power Commission (1938) 97 F(2d) 
580, 25 PUR(NS) 40. The order 
contains no discussion of the stat- 
ute. 

We refrain from commenting on 
the subsidiary findings of the Com- 
mission which are claimed to support 
its ultimate finding that the proposed 
merger is not consistent with the pub- 
lic interest. Presumably the Com- 
mission’s conclusion relative to the 
sufficiency of the showing was colored 
by the erroneous view of the nature of 
the burden cast on the applicants; and 
it is not at all plain that the same re- 
sult would have been reached had the 
statute been given its proper interpre- 
tation. Hence it is appropriate that 
the Commission further consider the 
showing in the light of the views here 
expressed. 

The order is set aside and the mat- 
ter returned to the Commission for 
further consideration in harmony 
with this opinion. 
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FEDERAL COMMUNICATIONS COMMISSION 


Re WCOL, Incorporated 


(File No. B2-P-2508.) 


Radio, § 3 — Grant of license — Interference. 
1. Interference in the intermittent service area of a radio station caused 
by the operation of a proposed station does not necessarily preclude the 
establishment of such proposed station, p. 160. 


Radio, $ 3 — Grant of license — Public interest — Factors considered. 


2. One of the requisites to a determination that the establishment of a 
proposed radio station causing interference in the intermittent service area 
of another station is not in the public interest, convenience, or necessity is 
a showing that 90 per cent of the population, to which the existing station 
renders such intermittent service, does not receive primary service from 
any other station rendering the same general program service, p. 160. 


Procedure, § 23 — Hearing and notice — Grant or refusal of radio license. 


3. The Communications Act of 1934 requires the Federal Communications 
Commission to give notice and an opportunity to be heard solely to an 
applicant prior to denial of his application for a radio station construction 
permit, and it does not require such notice and an opportunity to be heard 
to others, p. 161. 


Radio, § 3 — Grant of license — Restriction of rival service. 
4. The grant of an application for a radio station construction permit, the 
effect of which may be the restriction of an existing station’s service area, 
does not constitute a modification or partial revocation of the latter’s license, 
since such license merely authorizes the operation of transmitting equipment 
on a specified frequency, power, and hours of operation, p. 162. 


Procedure, § 28 — Conduct of hearing. 


5. The Federal Communications Commission may consider expert opinion 
and factual data given under oath with respect to the study of interference 
conditions caused by the operation of a proposed radio station in deter- 
mining whether the application for such a station should be granted or 
denied, and is under no legal duty to submit the same to contestant for 
cross-examination, p. 162. 


Procedure, § 28 — Admission of evidence — Motion to strike. 


6. A motion to strike a study of interference conditions caused by the 
operation of a proposed radio station will be denied, where the petitioner 
had had opportunity to refute such a study but failed to do so, where the 
petitioner has failed to ask for additional time within which to make its 
own study or to submit any data in opposition to that submitted by applicant 
for a radio station construction permit, and where the Federal Communica- 
tions Commission’s study of the applicant’s data indicates that it is correct, 
p. 162. 


[March 29, 1940.] 
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RE WCOL, INC. 


| ei for hearing or rehearing requesting Federal Com- 
munications Commission to set aside its action granting 
application for radio station construction permit; denied. 


Decision and Order on Petition 
for Rehearing 


By the Commission: On October 
10, 1939, the Commission granted 
without hearing the application of 
WCOL, Inc., Columbus, Ohio, for 
construction permit to use the frequen- 
cy 1200 kilocycles and increase power 
from 100 watts to 250 watts, unlimit- 
ed time. WCOL now operates on 
1210 kilocycles, with 100 watts power, 
unlimited time. 

On October 30, 1939, the Scripps- 
Howard Radio, Inc., licensee of Sta- 
tion WCPO, filed a petition for hear- 
ing or rehearing requesting the Com- 
mission to set aside its action of Oc- 
tober 10, 1939 and designate the ap- 
plication of Station WCOL for hear- 
ing, 

Operating on the frequency 1210 
kilocyeles in the state of Ohio at the 
present time in addition to Station 
WCOL are WHIZ, Zanesville, 53 
miles from Columbus, using 100 watts 
power, unlimited time; WLOK, Lima, 
79 miles from Columbus, using 100 
watts power daytime only; and WJW, 
Akron, 109 miles from Columbus, 
with 250 watts power, unlimited time. 
Concurrently with its grant of the 
WCOL application the Commission 
granted WHIZ authority to increase 
power to 250 watts, contingent upon 
the change of frequency of WCOL to 
1200 kilocycles. Station WLOK has 
an application pending to increase 
power to 250 watts and operate un- 
limited time. 

Already assigned to the frequency 


1200 kilocycles in the state of Ohio are 
Stations WTOL, Toledo, Ohio, 120 
miles from Columbus, recently grant- 
ed an increase in power to 250 watts, 
unlimited time; WHBC, Canton, 
Ohio, 102 miles from Columbus, us- 
ing 250 watts power, unlimited time, 
and WCPO, Cincinnati, 100 miles 
from Columbus, using 250 watts, un- 
limited time. 


The petition alleges, among other 
things, that at the present time the 
closest nighttime station to WCPO 
on the 1200 kilocycle frequency is 
155 miles away and uses 100 watts 
power; that the action of the Com- 
mission with regard to WCOL author- 
izes the use of 250 watts power by a 
station 98 miles away; that the re- 
quired separation to preserve the serv- 
ice area of WCPO is in excess of 244 
miles for operation by the interfering 
station using power of 100 watts and 
this would be substantially greater with 
a power of 250 watts; and that the op- 
eration of WCOL during evening 
hours as authorized by the Commis- 
sion will, therefore, result in real, sub- 
stantial, and destructive interference 
throughout a large portion of the pres- 
ent coverage area of Station WCPO 
and in all directions from its transmit- 
ter; that (upon information and be- 
lief) “according to standards for the 
measurement of interference during 
daytime hours as promulgated by the 
Commission, the operation of WCOL 
as proposed will result in destructive 
interference over a substantial portion 
of the coverage area of WCPO, par- 
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ticularly in the direction of Columbus, 
and the present coverage area through 
which such destructive interference 
will take place will be more than 500 
square miles with the complete loss 
of WCPO’s listening audience in that 
area’; that by reason of the interfer- 
ence above described, petitioner will be 
deprived of revenues, its competitive 
position impaired, and the area from 
which it may draw program talent and 
program material materially reduced; 
that Station WCPO will be placed 
in a position where during evening 
hours it will not adequately cover the 
metropolitan district of Cincinnati; 
that the action of the Commission in 
granting the application of WCOL 
adversely affects it without notice or 
hearing and without any advice to it 
as to the contentions of WCOL, and 
the comparative claims of WCOL to 
the enlargement of its coverage at the 
expense of the listening audience of 
WCPO. 

[1, 2] Station WCPO, operating 
on 1200 kilocycles, is classified by the 
Commission as a local or Class IV sta- 
tion. The Commission’s Standards of 
Good Engineering practice concerning 
standard broadcast stations contem- 
plate that the nighttime service area of 
a Class IV station extends to the 4 
millivolt per meter ground wave con- 
tour (which contour in this case will 
not extend beyond a few miles from 
the transmitter of WCPO), and to 
the 0.5 millivolt per meter ground 
wave contour during daytime hours 
(which contour will extend approxi- 
mately 27 miles from the transmitter ). 
On such local channels the separation 
between stations operating on the same 
frequency which will ordinarily be re- 
quired is the distance necessary in or- 
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der to permit satisfactory daytime 
service to be rendered. This is due to 
the fact that the phenomena of sky. 
wave transmission are such that the 
interference at night from a station 
occurs with maximum intensity at dis. 
tances of 200 to 400 miles from the 
transmitter, and a much lesser amount 
of interference will result at shorter 
distances. With WCOL operating as 
at present or as proposed, the sky-wave 
interference which would be expected 
to delineate the extent of the interfer- 
ence-free service of WCPO at night 
originates with stations at consider 
ably greater distances from Cincinnati 
than Columbus, and, therefore, the op- 
eration of WCOL as proposed will not 
result in any appreciable increase in the 
interference to WCPO at night. 
Station WCPO renders an inter- 
mittent service beyond its 4 millivolt 
per meter contour at night and its 0.5 
millivolt per meter contour during the 
day. At night, some interference may 
result to the intermittent service area 
of WCPO. During the daytime, in- 
terference will occur to the intermit- 
tent service of Station WCPO, and 
some interference, as hereinafter set 
forth, will occur also within its pri- 
mary service area, as a result of the 
operation of WCOL as proposed. 
Under the Commission’s standards, 
interference in the intermittent service 
area of a Class IV station caused by 
the operation of a proposed station 
does not necessarily preclude the es- 
tablishment of such proposed station. 
One of the requisites to a determina- 
tion that the establishment of a pro- 
posed station causing such interfer- 
ence is not in the public interest, con- 
venience, or necessity is a showing that 
90 per cent of the population to which 
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the existing station renders such in- 
termittent service does not receive pri- 
mary service from any other station 
rendering the same general program 
service. Such a state of facts is not 
present in this case. The records of 
the Commission indicate that the area 
wherein WCPO renders intermittent 
service already receives primary serv- 
ie from Stations WLW, WCKY, 
WKRC, and WSAI. Petitioner’s 
contentions that “the operation of 
WCOL during evening hours as au- 
thorized by the Commission will 

result in real, substantial, and 
destructive interference throughout a 
large portion of the present coverage 
area of Station WCPO and in all di- 
rections from its transmitter’; that 
“Station WCPO will be placed in a 
position where during evening hours 
it will not adequately cover the metro- 
politan district of Cincinnati,” and 
that “the operation of WCOL as pro- 
posed will result in destructive inter- 
ference over a substantial portion of 
the coverage area of WCPO, particu- 
larly in the direction of Columbus, and 
the present coverage area through 
which such destructive interference 
will take place will be more than 500 
square miles with the complete loss 
of WCPO’s listening audience in that 
area” are without merit. 

Petitioner’s allegations that the 
grant of increased power to WCOL 
adversely affects its interests on an 
economic basis and that because of a 
reduction in its service area there will 
be a reduction in the area from which 
itmay draw talent and program ma- 
terial are mere conclusions which are 
unsupported by any allegation of facts 
from which such conclusions might 
teasonably be drawn. It does not fol- 
[11] 
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low from the fact petitioner’s service 
area will be somewhat restricted that 
the increase in power to WCOL would 
result in such a diminution of peti- 
tioner’s revenues as to seriously im- 
pair or destroy its ability to continue 
operation of Station WCPO in the 
public interest. Nor does it follow 
from this fact that its ability to pro- 
cure talent and program material will 
be affected. The restriction of its 
present service area does not preclude 
petitioner from drawing its talent and 
program material from the same 
sources as heretofore. 

[3] As to petitioner’s contention 
that it is adversely affected “without 
any notice to it or hearing and with- 
out any advice to it as to the conten- 
tions of WCOL, the comparative 
claims of WCOL to the enlargement 
of its coverage at the expense of the 
listening audience of WCPO, and oth- 
er material factors affecting the public 
interest and WCPO,” the Communi- 
cations Act of 1934 requires the Com- 
mission to give notice and an oppor- 
tunity to be heard only to an appli- 
cant prior to denial of his application. 
There is no requirement in the act for 
notice and an opportunity to be heard 
to others before the Commission may 
grant an application for construction 
permit. If the Commission can deter- 
mine, after an examination of an ap- 
plication and all other relevant data, 
that a grant thereof would serve pub- 
lic interest, convenience, and necessity, 
it is its duty under the act to grant the 
application. (Section 309(a).) In 
the instant case, the Commission was 
able to determine from its examination 
of the WCOL application that the 
granting thereof would serve public 
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interest, convenience, and necessity, 
and it, therefore, complied with its 
statutory duty in granting the same. 
[4] Petitioner insists, however, that 
the grant constitutes a modification or 
revocation in part of its license be- 
cause part of the area in which it now 
renders service will be curtailed, and 
that the Commission has no power to 
do this without giving it notice in writ- 
ing of such proposed action and the 
grounds or reasons therefor, together 
with a reasonable opportunity to show 
cause why such an order of modifica- 
tion or revocation should not issue. 
Petitioner’s contention appears to be 
based upon a claim that the act or its 
license confers upon it a right to serve 
a particular number of listeners with- 
in a specified geographical area. The 
act is devoid of any suggestion of such 
a right, and the petitioner’s license 
contains no provision expressly or im- 
pliedly authorizing petitioner to serve 
any particular portion of the listening 
public. The petitioner’s license mere- 
ly authorizes it to operate transmitting 
equipment on a specified frequency, 
power and hours of operation. Conse- 
quently, it can hardly be successfully 
contended that the grant of an applica- 
tion the effect of which may be a re- 
striction of petitioner’s service area 
constitutes a modification or partial 
revocation of petitioner’s license. 
Furthermore, petitioner can hardly 
contend that it has not been given an 
opportunity to show cause why such 
action should not be taken. It had 
notice of the Commission’s action and 
has, by filing a petition for rehearing, 
attempted to show why the Commis- 
sion’s order should not become effec- 
tive.’ The allegations made in such 
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petition fail to show that the grea 
of the WCOL application will no 
serve public interest, convenience, o 
necessity and consequently no caus 
has been shown why the application 
should not be granted. 

On December 22, 1939, WCOL, 
Inc., Columbus, Ohio, filed its opposi- 
tion to the petition of Scripps-Howard 
Radio, Inc. (WCPO) for hearing or 
rehearing. Attached to the appl 
cant’s opposition is a verified report 
of a study of interference arising out 
of the operation of WCOL on the 
frequency 1200 kilocycles, which has 
been prepared by the applicant’s engi- 
neers and filed with the application of 
WCOL. 


[5, 6] Scripps-Howard Radio, Inc, 
has filed a motion to strike the “study 
of interference conditions caused by 
the operation of WCOL on 1200 kilo- 


cycles at Columbus, Ohio, December 
1939,” the basis for which is its con- 
tention that the study contained de- 
tailed expert opinion and a substantial 
amount of factual data concerning 
which WCPO has no information, and 
the accuracy of which has not been 
tested by cross-examination. The fac- 
tual data submitted by WCOL are un- 
der oath and are attached to its appli- 
cation as a part thereof. The mere 
fact that it was submitted after the 
application was filed is immaterial. 
The Commission may consider it just 
as though such data were filed simul- 
taneously with the application, or sub- 
mitted as a written statement of fact 
under a request of the Commission 
made pursuant to § 308(b) of the act. 
~1The Commission on October 24, 1939, w- 
on petitioner’s motion, stayed the issuance 0! 
construction permit to WCOL pending deter- 


mination of this petition for hearing or tf 
hearing. 
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RE WCOL, INC. 


In either event, the Commission may 
consider such information in deter- 
mining whether the application should 
be granted or denied, and is under no 
legal duty to submit the same to the 
petitioner for cross-examination. It 
should be noted, however, that the 
opposition with supporting data was 
served on petitioner, who had an op- 
portunity to submit to the Commission 
any information it might have to re- 
fute any statement, factual or other- 
wise, made by the applicant. No such 
information has been filed with the 
Commission to date, nor are any facts 
alleged in the petitioner’s motion to 
strike refuting the factual data sub- 
mitted by WCOL or questioning the 
accuracy of such facts. Petitioner has 
made no request of the Commission 
for additional time within which to 
make its own study or submit any fac- 
tual data in opposition to that submit- 
ted by the applicant. Our own study 
of the data submitted by the applicant 
indicates that it is substantially cor- 
rect. Therefore, the motion to strike 
will not be granted. 


In so far as the primary service area 
of Station WCPO is concerned, it ap- 
pears from the data available to the 
Commission that WCPO now serves 
approximately 822,400 persons within 
its 0.5 millivolt per meter contour. 
Approximately 20,800 of such per- 
sons reside in the area within the con- 
tour where interference would be 
caused by WCOL if operating on this 
frequency, reducing the number of 
persons to be served by WCPO to 
801,600; that the operation of WCOL 
as proposed will not interfere with the 
service of WCPO inside the Cincin- 
nati metropolitan area as defined by 
the United States Bureau of Census; 


that, operating as proposed on the fre- 
quency 1200 kilocycles the nearest sta- 
tion to WCOL on the same frequency 
will be approximately 100 miles away 
instead of 50 as at present, and the 
interference-free service area of Sta- 
tion WCOL will be extended so as 
to include 398,500 persons instead of 
340,700 as at present, representing an 
increase of 57,800 persons; that Sta- 
tion WLOK, at Lima, now serves 
99,300 persons and, if WCOL were 
removed from 1210 and permitted to 
operate on 1200 kilocycles, with 250 
watts power, WLOK would then be 
able to serve 129,900 persons, or a 
gain of 30,600 persons. WLOK is 
the only broadcast station in Lima. 
Lima has a population of 42,287. It 
is located in Allen county, which has 
a population of 69,419, and the near- 
est station to Lima is located at Fort 
Wayne, Indiana, 60 miles distant ; that 
the transfer of WCOL from 1210 
kilocycles to 1200 would permit the 
conditional grant of increased power 
to WHIZ to become effective, thereby 
improving the service in the Zanes- 
ville community as follows: Whereas 
WHIZ now serves 54,300 persons, it 
would be able to serve 112,300, a gain 
of 58,000 persons. WHIZ is the only 
station in Zanesville, the nearest oth- 
er stations being located at Columbus ; 
that, in summary, the result of the op- 
eration of WCOL as proposed would 
be an increase of 146,400 persons 
within the interference-free primary 
service areas of WCOL, WLOK, and 
WHIZ, as compared to a loss of 20,- 
800 persons now receiving primary 
service from Station WCPO. 

Thus, upon a comparison of the 
benefits and detriments sustained in 
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the respective communities, public in- by Scripps-Howard Radio, Inc. (Wc 
terest, convenience, or necessity will PO), raises no valid objections which 
be served by the grant of the applica- would require us to set aside our 
tion. The Commission has before it grant of the above-entitled application, 
all information necessary to a deter- Accordingly, it is ordered, this 29th 
mination of the questions raised by day of March, 1940, that the petition 
the application of WCOL, Inc. The for hearing or rehearing be, and it js 
petition for hearing or rehearing filed hereby, denied. 





SECURITIES AND EXCHANGE COMMISSION 


Re Wisconsin Securities Company 


(File No. 31-73, Release No. 2011.) 


Intercorporate relations, § 19.24 — Holding company exemption — Incidental 
holding company — Income from subsidiaries. 
1. The Securities and Exchange Commission, in determining whether an 
applicant seeking exemption under § 3(a)(3)(A) of the Holding Com- 
pany Act, 15 USCA § 79c(3), as an incidental holding company not de- 
riving a material part of its income from subsidiary public utility com- 
panies, may consider, among other things, the comparative average income 
attributable to utility and nonutility sources, p. 167. 
Intercorporate relations, § 19.24 — Holding company exemption — Incidental 
holding company — Income from subsidiaries. 
2. An application for exemption from registration, pursuant to § 3(a) 
(3)(A) of the Holding Company Act, 15 USCA § 79c(3), should be 
denied when the applicant has derived in excess of 57 per cent of its total 
income from its utility subsidiary during a recent year and has obtained 
over a 6-year period an average of approximately 30 per cent of its income 
from that source, notwithstanding a contention that the income of non- 
utilities during an earlier period of greater prosperity should be included 
in any calculation of normal average income, p. 167. 


[April 12, 1940.] 
ae for exemption from registration pursuant to 
§ 3(a)(3)(A) of the Holding Company Act, 15 USCA 
§ 79c (3); denied. 
¥ 
APPEARANCES: Stanley L. Kauf- and Shorb by William Merrick Park- 
man, for the Public Utilities Division er, for Wisconsin Securities Company. 
of the Commission; Miller, Mack and 

Fairchild by Frederic Sammond, and By the Commission: This pro 
Covington, Burling, Rublee, Acheson, ceeding arises upon the application of 
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RE WISCONSIN SECURITIES CO. 


the Wisconsin Securities Company, 
4 Delaware corporation (hereinafter 
sometimes referred to as applicant), 
for an exemption from the provisions 
of the Public Utility Holding Compa- 
ny Act of 1935 pursuant to § 3(a) 
(3) (A) of said act, 15 USCA § 
79c (3). After appropriate notice, a 
public hearing was held before a trial 
examiner on September 21, 1939. 
Counsel for the Public Utilities Divi- 
sion of the Commission and counsel 
for applicant have filed proposed find- 
ings and briefs in support thereof. 
We heard oral argument. 

The original application in this pro- 
ceeding was filed by the Wisconsin Se- 
curities Company of Wisconsin, ap- 
plicant’s predecessor. The latter com- 
pany was dissolved on December 18, 
1937, at which time all of its assets 
were transferred to the Wisconsin 
Securities Company of Delaware, 
which had been organized on Novem- 
ber 29, 1937. For the purpose of this 
application, reference to these two cor- 
porations as the applicant herein will 
be made interchangeably, since both 
corporations are identical in capital 
structure and organization.? 

Section 3(a) (3) (A), supra, pro- 
vides that the Commission shall ex- 
empt any holding company and every 
subsidiary thereof as such, from any 
provision or provisions of the act, un- 
less and except in so far as it finds the 
exemption detrimental to the public 
interest or the interest of investors or 
consumers, if : “such holding company 
is only incidentally a holding compa- 
ny, being primarily engaged or inter- 
ested in one or more businesses other 





1The Wisconsin Securities Company of 
Delaware, in an amendment to the original 
application filed August 8, 1938, set forth the 
change in the state of incorporation. 
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than the business of a public utility 
company and (A) not deriving, di- 
rectly or indirectly, any material part 
of its income from any one or more 
subsidiary companies, the principal 
business of which is that of a public 
utility company. a 

Since, for the reasons appearing 
hereafter, we have been unable to find 
that applicant does not derive a ma- 
terial part of its income from its pub- 
lic utility subsidiary, it is unnecessary 
to consider whether it is only inciden- 
tally a holding company, being pri- 
marily engaged or intereested in one or 
more businesses other than the busi- 
ness of a public utility company. 


The following list, each company 
being indented under its immediate 
parent, indicates the intercorporate re- 
lationship between the applicant and 
companies in which it owns securities 
together with the extent of its stock 
ownership: 


Wisconsin Securities Company 


Utility Company: 

Mississippi Valley Public Service Company 
(72 per cent of common stock; 36 per cent 
of 6 per cent Series B cumulative pre- 
ferred stock; and approximately 1 per 
cent of 7 per cent Series A cumulative 
preferred stock.) 


Non-Utility Companies: 
Wisconsin Bankshares Corporation (3.57 
per cent) 
Firemen’s Insurance Company (4 per cent) 
Northwestern National Insurance Company 
(1 per cent) 
Aquaterra Company (51.16 per cent) 
Pusey and Jones Company (100 per cent) 
Curtis Bay Towing Company of Mary- 
land (100 per cent) 

Donaldson Towing and Lighterage Com- 
pany (100 per cent) 

Baltimore Towing and Lighterage Com- 
pany (50 per cent) 

Mechano Corporation (29 per cent) 
Sandusky Foundry and Machine Com- 

pany (100 per cent). 


Applicant presently has outstanding 
20,000 shares of common stock of the 
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par value of $100. Originally, it con- 
fined its activities to the development 
of the Wisconsin Public Service Com- 
pany, a Wisconsin corporation which 
distributes electric energy to the north- 
west portion of Wisconsin.? In 1913 
applicant purchased, for the sum of 
$162,400, a syndicate participation 
certificate evidencing a $203,000 in- 
terest in temporary second security 
bonds, and stock of the par value of 
$152,250, of the predecessor to Mis- 
sissippi Valley Public Service Com- 
pany (hereinafter sometimes referred 
to as Mississippi Valley).* Addition- 
al purchases and exchanges have re- 
sulted in the present ownership by ap- 
plicant of 8,848-10/12 shares or 72 
per cent of the $100 par value common 
stock of Mississippi Valley, which are 
carried on applicant’s books at their 
purchase price of $445,782.48. In ad- 
dition, 3,631 shares or 36 per cent of 
the $100 par value, 6 per cent series 
B cumulative preferred stock of Mis- 
sissippi Valley, carried on applicant’s 
books at $118,722.28, and 73 shares or 
1 per cent of the $100 par value, 7 per 
cent series A cumulative preferred 
stock, the cost of which was $7,185, 
are owned by applicant. The ledger 
value of the total investment in Mis- 
sissippi Valley is thus $571,689.76. 
As of December 31, 1938, the aggre- 
gate ledger value of the assets of Mis- 
sissippi Valley was $5,858,275.09, and 
the net worth of the company was 
shown at $3,041,084.98. 

In 1916 applicant purchased the 
controlling interest in the Baltimore 





2The interest of applicant in Wisconsin 
Public Service Company was sold in 1925 to 
Standard Gas & Electric Company. 

8The Mississippi Valley Public Service 
Company at the time of this transaction was 
called the Wisconsin Railway, Light & Power 
Company. 
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Drydocks and Shipbuilding Comp:. 
ny, a Delaware corporation, engage 
in building ships and operating a dry 
dock in Baltimore, Maryland, Aj. 
though applicant subsequently sold jts 
interest in this corporation, it there. 
after acquired other similar interests 
including the securities of companies 
engaged in towing and lighterage sery. 
ices on the eastern seaboard, in the 
operation of oil tankers, and in the 
construction and repair of ships. At 
present these interests are derived 
through applicant’s control of the 
Aquaterra Company, a Delaware cor- 
poration (hereinafter sometimes te- 
ferred to as Aquaterra). The com- 
panies in the Aquaterra system, to- 
gether with the extent of ownership 
therein, are listed in the foregoing 
table. Applicant, as of December 31, 
1938, owned 79,304 shares of the no 
par value common stock of Acquater- 
ra, or 51.6 per cent of the 155,000 
shares outstanding. This investment 
is carried on the books of applicant at 
$1,449,952.92. As of December 31, 
1938, the aggregate ledger value of 
the assets of Aquaterra was $2,790; 
401.55, and the net worth of the con- 
pany was shown to be $2,790, 
041.72. 


In addition to the foregoing, appli- 
cant owns 70,000 shares or 3.57 per 
cent of the common stock of the Wis 
consin Bankshares Corporation, which 
are carried on applicant’s books at 
$175,000. No dividends have been 
declared by this company since 1932. 
Applicant also has a small investment 
in two insurance companies: 1,624 
shares, or less than 4 per cent, of the 
common stock of Firemen’s Insurance 
Company, representing an investment | 


of $65,770.28; and 360 shares, or less 
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than 1 per cent of the common stock 
of the Northwestern National Insur- 
ance Company, representing an in- 
vestment of $54,120. 

It appears that applicant has valued 
its total security holdings at $2,316,- 
532.96. Of this amount, $571,689.76, 
or 24.67 per cent, represents utility 
holdings. The basis for these valua- 
tions does not appear, but it is the 
contention of applicant that the value 
assigned to the Aquaterra holdings is 
far below the true value thereof, 
whereas the value assigned to the util- 
ity holdings represents a fair appraisal 
thereof. Since, however, no evidence 
was introduced at the hearing in sup- 
port of this contention, we cannot, of 
course, accept it. 

[1,2] To determine whether appli- 
cant is a holding company, “not de- 
riving any material part of 
its income from any one or more sub- 
sidiary companies, the principal busi- 
ness of which is that of a public utility 
company,” we may consider, among 
other things, the comparative average 
income attributable to utility and non- 
utility sources. Counsel for appli- 
cant has suggested that since busi- 
ness conditions in recent years have 
been subnormal, the income derived 


from its nonutility holdings during the 
past four or five years is not truly 
representative of normal conditions.* 
To offset the present relatively weak 
position of the nonutilities, it is urged 
that the income earned during the 
more prosperous years of the period 
beginning with 1927 should be includ- 
ed in any calculation of normal aver- 
age income. It is to be noted, how- 
ever, that the statutory phrase “not 
deriving any material part of its in- 
come” refers to income presently de- 
rived. Accordingly, adherence to the 
statutory standard requires the selec- 
tion of a period in applicant’s history 
which is properly reflective of appli- 
cant’s current financial position. In 
our opinion, the period suggested by 
counsel for applicant extends too far 
into the past to reflect this position. 
Under the circumstances of this case, 
a period more consonant with the stat- 
utory standard is that from 1932 
through 1938, the year of the last fi- 
nancial report available at the time of 
the hearing, and we have chosen that 
period as properly revealing the pro- 
portion of income applicant has de- 
rived from utility and nonutility 
sources. 

The relevant data are conveniently 
summarized in the following table,® 





4It has also been suggested by counsel that 
allowance should be made for the immediate 
prospects of the nonutilities. The Commission 
has been asked to take notice of certain con- 
tracts which have been awarded Pusey and 
Jones Company since the close of the hearings. 
Even if we were to take notice of these con- 
tracts, applicant’s position would not be ad- 
vanced since the profit to be gained from 
these contracts does not appear. 

’The table was prepared by combining the 
revenue statements of applicant and The Land 
and Sea Investment Company (hereinafter 
teferred to as Land and Sea), a wholly owned 
intermediate holding company, which was dis- 
solved in 1937, all of its assets having been 
transferred to applicant at that time. Over 
4 period of years, Land and Sea advanced 
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sums of money to applicant, which in 1934 
amounted to $1,864,500. In that year Land 
and Sea, with a net income of $16,569.01, paid 
a dividend in approximately the amount of 
the foregoing indebtedness, the effect of 
which was merely to cancel the balances be- 
tween the companies. Were this dividend to 
be included in the computation, the propor- 
tion of utility income for 1934 would, of 
course, be materially reduced and the rela- 
tion of utility to nonutility income would 
accordingly be distorted. Under these circum- 
stances, it is our opinion that an accurate 
picture of the relationship between the various 
subsidiaries can be obtained only by combining 
the revenue statements of applicant and Land 
and Sea. 
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prepared on the basis of evidence ad- 
duced at the hearing: ® 


Revenue of 
Applicant 
from all 
Sources 


$178,842.84 
116,390.59 
96,011.68 
110,953.56 
190,398.27 
266,898.98 
101,153.85 


$1.060,649.77 


It will be seen from the foregoing 
table that applicant derived in excess 
of 57 per cent of its total income from 
its utility subsidiary in 1938, and that 
during the period from 1932 to 1938, 
it has obtained an average of approxi- 
mately 30 per cent of its income from 
that source. Those facts plainly dem- 
onstrate that applicant has derived a 
material portion of its income from its 


utility subsidiary. Applicant has 

therefore failed to sustain the burden 
Revenue 

Attributable 


to Mississippi 
Valley Income 


$8,092.91 04521 
21,782.63 1871 
51,228.00 5335 
60,196.66 15425 
63,180.14 3318 
57,445.56 2152 
57,691.32 5703 


$319,617.22 “3012 


of proving that it is entitled to the 
statutory exemption and its applica- 
tion must be denied.® 

An order will be entered denying 
the application of Wisconsin Securi- 
ties Company under § 3(a) (3) (A) 
of the act, supra. 


Proportion 
of Utility 


By the Commission, Commissioners 
Mathews and Henderson being absent 
and not participating herein. 





6In determining income, we have included 
only income attributable to dividends and in- 
terest from investments and have excluded 
profit from the sale of securities or from 
liquidation, for such profit merely reflects a 
realized appreciation over a period of years. 
We have also excluded an unidentified, insig- 
nificant item designated “Revenue from Af- 
filiated Company.” 

7 The relatively small amount of income re- 
ceived by applicant from Mississippi Valley 


in 1932 has been attributed to refinancing 
operations of the latter in that year. 

8 It is unnecessar; to consider other factors 
which likewise point to the conclusion that 
applicant derives a material portion of its in- 
come from its utility subsidiary. 

8 To obtain an exemption, an applicant has 
the burden of proving that it is entitled to 
the exemption. See Securities and Exchange 
Commission v. Sunbeam Gold Mines (. 
(1938) 95 F(2d) 699. 
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J. A. Kooker, Chief Burgess of Borough 


of Sellersville et al. 


Perkasie —e Company 


(Complaint Docket Nos. 11308, 11316.) 
Valuation, § 36 — Original cost — Reproduction cost. 
1. Final rates, as distinct from temporary rates, cannot be prescribed solely 
34 PUR(NS) 168 
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on the basis of undepreciated original cost, but original cost, reproduction 
cost, securities outstanding, and such other factors as may appear relevant 
under the circumstances of each case must be considered, p. 170. 


Valuation, § 114 — Financing cost. 


2. The Commission accepted an estimate of financing cost computed at 2 
per cent of reproduction cost in determining the reproduction cost new of 
sewerage property for rate-making purposes, p. 170. 


Valuation, $ 101 — Accrued depreciation — Observation and inspection methods. 


3. A determination of accrued depreciation of sewerage property by ob- 
servation and inspection methods is erroneous where the figure arrived at 
represents nothing more than maintenance cost, p. 171. 


Valuation, § 102 — Accrued depreciation — Age-life method — Sinking-fund. 


4. The Commission used the age-life method for determining accrued de- 
preciation of sewerage property and accepted evidence based on the 4 per 


cent sinking-fund method, p. 171. 


Depreciation, § 31 — Age-life method — Sewerage property. 
5. The Commission used the age-life method for determining annual de- 
preciation of sewerage property, p. 171. 


Return, $ 107 — Reasonableness — Sewerage company. 
6. A 6 per cent rate of return was deemed reasonable for a sewerage com- 


pany, p. 173. 


Depreciation, § 70 — Annual allowance — Sewers. 
7. A reasonable annual allowance for depreciation of sewer property would 
be 1.65 per cent of fair value, p. 173. 


[May 13, 1940.] 


Hess on exceptions to order nisi terminating proceedings 

to ascertain reasonableness of proposed sewerage rates 

and finding that respondent had proved reasonableness of such 

rates; exceptions dismissed except as they relate to the method 
of rate base determination. 


By the Commission: By order nisi 
of November 29, 1938 (27 PUR 
(NS) 461), the Commission terminat- 
ed the above proceedings upon a find- 
ing that respondent had sustained the 
burden of proof of reasonableness of 
its proposed rates. In the order nisi 
a period was set within which excep- 
tions and briefs in support of excep- 
tions might be filed, but no exceptions 
were filed on behalf of any party oth- 
er than respondent, Perkasie Sewer 
Company. The matter is, therefore, 


now before us for consideration of 34 
exceptions filed by respondent. 
Respondent challenges various find- 
ings in the order nisi relating to the 
portions of respondent’s property con- 
structed at various times (Exceptions 
21, 22, 29). Respondent has miscon- 
strued our findings, which are not in- 
consistent with what it alleges to be 
the correct facts. In view of this situ- 
uation and the fact that the challenged 
findings have no material influence 
upon results reached by the methods 
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to be used in the present order, we do 
not deem it necessary to discuss these 
exceptions in detail. They will be dis- 
missed. 

The other exceptions may be dis- 
cussed under the following headings 
used in respondent’s brief : 

1. The order nisi results in the dep- 
rivation of the property of respond- 
ent without due process of law in vio- 
lation of the Fourteenth Amendment 
of the Constitution of the United 
States and of the first and tenth sec- 
tions of the first article of the Consti- 
tution of Pennsylvania. (Exceptions 
1, 2, 6, 8 11, 12, 13, 14, 15, 17, ®, 
31, 32, and 33.) 

2. The rate of return of 6 per cent 
allowed by the order nisi is inadequate 
and insufficient. (Exceptions 3, 4, 
10, 31, 32, and 33.) 

3. The respondent is entitled to an 
allowance for cost of financing. (Ex- 
ceptions 3, 4, 7, 8, 12, 16, 31, 32, and 
33.) 

4. Respondent is entitled to an al- 
lowance for going concern value. (Ex- 
ceptions 1, 2, 3, 4, 6, 9, 26, 27, 28, 
31, 32, and 33.) 

(Exceptions 5, 


5. Depreciation. 
18, 19, 194, 20, 21, 22, 23, 24, 25, 
29, and 32.) 


1. Fair Value 


[1] Since the issuance of our or- 
der nisi various court decisions have 
been promulgated which indicate that, 
although the considerations set forth 
in support of our use of undepreciat- 
ed original cost as a rate base may be 
persuasive from an economic or ad- 
ministrative standpoint, they are not 
considered sufficient to justify the use 
of such a rate base under the state and 
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Federal Constitutions. As we read the 
decisions, final rates—as distinct from 
temporary rates— cannot be prescribed 
solely on the basis of undepreciated 
original cost. Original cost, reproduc. 
tion cost, securities outstanding, and 
such other factors as may appear reke- 
vant under the circumstances of each 
case, must be considered. We mutt, 
therefore, sustain the exceptions of 
respondent, in so far as they suggest a 
reconsideration of our rate base deter- 
mination, so that the determination 
may accord with the rules of law stated 
by the courts: Solar Electri¢ Co. v. 
Public Utility Commission (1939) 137 
Pa Super Ct 325, 31 PUR(NS) 275, 
9 A(2d) 447. 


Original cost. 

Neither in its exceptions nor the 
brief in support thereof does respond- 
ent question our original cost finding 


of $148,626, as of November, 1936, 


Reprodution cost new. 

[2] In our order nisi we set forth 
respondent’s estimate of reproduction 
cost new as $221,526.59, at November 
1, 1936. However, we pointed out 
that the inventory upon which the es- 
timate was computed was overstated 
to the extent of 1,948.5 feet of 10- 
inch service pipe laid to a depth of 
from two feet to four feet. Further, 
respondent’s Exhibit No. 11 discloses 
that additional corrections should be 
made with respect to a reduction of 
the overheads. The following tabu- 
lation summarizes the reproduction 
cost estimate in the aforementioned 
exhibit at November 1, 1936, exclud- 
ing an allowance for going concern 
cost, which will be discussed separate- 
ly hereinafter, and adding thereto the 
probable net cost of completing the 
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construction program subsequent to 


November 1, 1936: 
Reproduction 
Cost New 
November 1936 
$170,628.78 
6,587.54 
8,660.82 
4,646.92 
2,788.16 


2,788.16 
3,717.54 


$199,817.92 
Estimated net fixed capital im- 
provements subsequent to No- 
vember 1, 6 


Base reproduction cost 

Omissions and contingencies 
Engineering and supervision .... 
Interest during construction .... 
Organization and promotion 
General, legal, and 

administrative 

Cost of financing 


3,658.44 


Total reproduction cost new  $203.476.36 


We have accepted the evidence of 
respondent’s engineer with respect to 
cost of financing against the $20,000 
estimate of respondent’s witness Par- 
ker, whose testimony was highly theo- 
retical and based neither upon know!l- 
edge of the actual experience of the 
company, nor upon investigation of 
the particular conditions which would 
determine the cost of financing for 
respondent. We believe acceptance of 
the estimate of respondent’s engineer 
computed at 2 per cent of reproduc- 
tion cost, rather than the 10 per cent 
determination of respondent’s witness 
Parker, is also more consonant with 
the 3 per cent allowance of the Penn- 
sylvania superior court in the exercise 
of its independent judgment in the 
case of Solar Electric Co. v. Public 
Utility Commission, supra. 

In view of the above discussion we 
find an undepreciated reproduction 
cost, based upon respondent’s own fig- 
ures, of $203,476. 


Accrued depreciation. 

[3-5] Respondent has excepted to 
the treatment of accrued depreciation 
in the order nisi contending that the 
testimony of its expert witness with 


respect to observation and inspection 
methods furnishes the only proper 
basis for a determination of accrued 
depreciation. 

All of the accrued depreciation evi- 
dence in this proceeding has been pre- 
sented by respondent. The result of 
accrued depreciation by inspection and 
observation methods is set forth in re- 
spondent’s Exhibit No. 11, which was 
submitted approximately four months 
after the submission of its Exhibits 
Nos. 1 and 3, wherein accrued depre- 
ciation was determined by the 4 per 
cent sinking-fund method (compound- 
interest method). In the order nisi 
we dismissed respondent’s evidence of 
accrued depreciation based upon ob- 
servation and inspection methods for 
the obvious and proper reasons there 
stated. The exceptions of respondent 
present nothing warranting a reversal 
of our position. 

In respondent’s determination of 
accrued depreciation by observation 
and inspection methods the interiors 
of the sewers were inspected by re- 
flected sunlight, the condition of man- 
holes was observed, test holes were 
dug at five locations to determine the 
condition of the pipe exterior and to 
examine the joints, and an examina- 
tion was made of the sewage treatment 
works to determine the work which 
would be necessary to place the entire 
plant in a condition as good as new. 
The accrued depreciation determined 
by observation and inspection meth- 
ods, amounting to $9,101.39 or about 
4.65 per cent of the reproduction cost 
new of the depreciable property, is 
nothing more than the cost of clean- 
ing, flushing, straightening, and re- 
pairing of various sewers, the cost of 
replastering and rebuilding of several 
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manholes in need of maintenance, the 
cost of cleaning, painting, and repair- 
ing of interior and exterior surfaces 
at the treatment works and similar ex- 
penditures. These items are nothing 
more than maintenance, and the meth- 
od followed by respondent’s engineer 
is that criticized by the superior court 
in the case of Cheltenham & A. Sew- 
erage Co. v. Public Service Commis- 
sion (1936) 122 Pa Super Ct 252, 
270, 15 PUR(NS) 99, 112, 186 Atl 
149, when it said: 


“At the same time the weight of the 
testimony of the respondent’s engineer 
was seriously affected by the fact that 
he disclosed that in arriving at his 
conclusions he assumed repairs neces- 
sary to be made in restoring the plant 
which were nothing more than items 
of maintenance and repair for which 
the utility was normally compen- 
sated.” 

For these reasons, the accrued de- 
preciation estimate based upon repairs 
necessary to place the property in new 
condition does not carry convincing 
weight. 

The other evidence of accrued de- 
preciation primarily presented was also 
furnished by respondent’s expert, and 
is predicated upon the 4 per cent sink- 
ing-fund method (compound-interest 
_method) using lives and ages of the 

depreciable units of property derived 
after careful physical inspection of the 
property and knowledge of construc- 
tion and operation of similar sewerage 
systems. Accrued depreciation appli- 
cable to reproduction cost is set forth 
in respondent’s Exhibit No. 1 at $24,- 
035.61, and annual depreciation at 
$2,723.82. Respondent claims the lat- 
ter amount is its minimum require- 
ment for annual depreciation. 
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Respondent’s Exhibit No. 3 sets 
forth accrued depreciation of $42. 
101.43, and annual depreciation of 
$3,882.99, which is applicable to orig- 
inal cost. These determinations were 
also obtained by the 4 per cent sinking. 
fund method (compound-interest 
method) but were based upon lives 
and ages of depreciable property as set 
forth in respondent’s books and rec- 
ords for depreciation accounting pur- 
poses. We do not believe that the 
lives and ages set forth on respondent's 
books are a proper basis for determin- 
ing annual and accrued depreciation, 
since they are in direct conflict with 
the evidence furnished by respondent's 
expert witness who examined the 
property and furnished detailed lives 
and ages shown in respondent’s Ex- 
hibit No. 1. Therefore, applying re- 
spondent’s estimated lives and ages 
shown in its Exhibit No. 1 to the origi- 
nal cost of depreciable property we 
find that the accrued depreciation to 
be related to undepreciated original 
cost is $20,060, by the 4 per cent sink- 
ing-fund method (compound-interest 
method), and that the corresponding 
annual depreciation to provide for the 
retirement of the depreciated original 
cost over the remaining service life is 
$2,273. Likewise, accrued deprecia- 
tion to be related to reproduction cost 
new is $24,700 and the annual depre- 
ciation is $2,827. In the latter esti- 
mate we have provided for the depre- 
ciation of the overheads, general, le- 
gal, and administrative, as well as cost 
of financing which were not considered 
as depreciable fixed capital by te 
spondent. 

Inasmuch as we have found that re- 
spondent’s estimate of observed de- 
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preciation is of no probative value 
whatever, we are entirely dependent 
upon age-life method for determining 
annual and accrued depreciation. In 
this instance we shall accept respond- 
ent’s evidence of accrued depreciation 
by the 4 per cent sinking-fund method 
(compound-interest method), subject 
to the necessary adjustments hereto- 
fore set forth. 


The above comments apply to the 
situation disclosed by the present rec- 
ord, and are not to be taken as the ex- 
pression of a policy applicable under 
all circumstances. 


vidence of fair value. 

Inasmuch as we shall dismiss re- 
spondent’s exceptions under the gen- 
eral headings: 3. Cost of Financing, 
and 4. Going Concern Value, as here- 
inafter set out, we have as evidence of 
fair value, depreciated original cost of 
$130,060 ($148,626 minus $20,060 
plus $1,500), and $180,276 depreciat- 
ed reproduction cost ($203,476 minus 
$24,700 plus $1,500), each of which 
includes respondent’s cash working 
capital claim of $1,500. 


2. Rate of Return 


[6] We will dismiss the exceptions 


relating to rate of return. Six per 
cent is the rate of return accepted 
as reasonable throughout the testi- 
mony of respondent. Furthermore, 
the 6 per cent rate of return was ac- 
cepted by the Pennsylvania superior 
court as reasonable for a sewerage 
company in Cheltenham & A. Sewer- 
age Co. v. Public Service Commission, 
supra. See also Driscoll v. Edison 
Light & P. Co. (1939) 307 US 104, 
83 L ed 1134, 28 PUR(NS) 65, 59 
SCt 715. 
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3. Cost of Financing 


In so far as this item requires con- 
sideration it has been taken into ac- 
count in our determination of repro- 
duction cost. The exceptions taken in 
this instance will therefore be dis- 
missed. 


4. Going Concern Value 


The exceptions relating to this item 
will be dismissed. The proof sub- 
mitted by respondent affords no basis 
for a definite allowance. 


5. Annual Depreciation 
[7] Respondent claims $2,723 for 


annual depreciation, which is equiva- 
lent to its calculation of annual de- 
preciation upon the 4 per cent sink- 
ing-fund method (compound-interest 
method) using the estimates of re- 
production cost new and lives and 
ages set forth in respondent’s Exhibit 
No. 1. Manifestly, this calculation of 
annual depreciation is excessive since 
the estimate of reproduction cost new 
upon which it is based is excessive in 
the light of respondent’s later Exhibit 
No. 11. Further, the allowance 
claimed by respondent would not pro- 
vide for the depreciation of fair value 
over the remaining service life. 

The depreciated original cost ap- 
proximates $130,000, on which the 
annual depreciation by the 4 per cent 
sinking-fund method (compound-in- 
terest method) over remaining life is 
$2,273, which is 1.75 per cent of the 
depreciated original cost. The depre- 
ciated reproduction cost approximates 
$180,000, on which the annual depre- 
ciation by the 4 per cent sinking-fund 
method over the remaining life is $2,- 
827, which is 1.57 per cent of such de- 
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preciated reproduction cost. It would 
therefore appear, and we so find, that 
a reasonable annual allowance for de- 
preciation would be 1.65 per cent of 
fair value. 


Conclusion 


The annual operating revenue to be 
anticipated under Tariff Pa. P.U.C. 
No. 6 is $19,678. Making allowance 
for operating expenses of $6,703, 
taxes of $906, and amortization of 
rate case expense of $1,650, a total of 
$9,259, we find that there will be $10,- 
419 per annum available for deprecia- 
tion and return. 


Based upon 6 per cent rate of re. 
turn and 1.65 per cent for annual de- 
preciation, which is 7.65 per cent for 
both, it appears from the foregoing 
that a rate base of approximately 
$136,000 will support the rates un- 
der investigation. In view of the de- 
preciated original cost of approxi- 
mately $130,000 and depreciated re- 
production cost of approximately 
$180,000, it appears and we find that 
the sum above determined of $10,419, 
available for return and depreciation, 
cannot be said to be excessive upon 
any reasonable determination _ that 
would be made of fair value. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Town of Pence 


[2-U-1587.] 


Discrimination, § 39 — Classification of water customers — Unit of service. 


1. A municipal water plant’s rule defining a unit of service as any area 
occupied for a distinct purpose by any family (regardless of the number 
of families living on any premise) which is equipped with fixtures for ren- 
dering service, separate and distinct from other users, upon which a month- 
ly flat rate is based, will be disapproved, since it results in a discriminatory 


classification, p. 175. 


Discrimination, § 39 — Classification of water customers — Unit of service. 


2. Classification of a municipal water company’s customers within just and 
reasonable limits is proper and permissible, but to define a unit of service 
in such manner as to omit mention of stores, taverns, restaurants, offices, and 
factories is unreasonably discriminatory, p. 175. 


[May 13, 1940.] 


ees for authority to revise municipal water plant’s 
rules to change the definition of a unit of service; modified 
and granted as modified. 
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RE TOWN OF PENCE 


APPEARANCES: ‘Town of Pence, 
Iron county, by Paul R. Alfonsi, 
Chairman, Pence; of the Commission 
staff, Charles B. Hayden, Assistant 
Chief Public Service Engineer. 


By the CoMMISSION : As the result 
of informal complaint the town of 
Pence, Iron county, on March 20, 
1940, filed with the Commission ap- 
plication for authority to revise its 
rules to change the definition of a 
unit of service. A notice of investiga- 
tion and assessment of costs was is- 
sued on April 3, 1940, and a notice of 
hearing on April 13, 1940. 

Up to November 1, 1939, the town 
of Pence made a flat rate charge of 
75 cents per month for water service 
to each premise served. On Novem- 
ber 1, 1939, the town water utility 
adopted the following rule: 

“A unit of service shall consist of 
any aggregation of space or area that 
is occupied for a distinct purpose by 
any family (irrespective of the num- 
ber of families living on any premises ) 
which is equipped with one or more 
fixtures for rendering water service, 
separate and distinct from the other 
users.” 

Application of this rule resulted in 
arate increase to some customers, In- 
formal complaint by one of the ef- 
fected customers brought the change 
in rule to the Commission’s attention 
on March 12, 1940. The utility was 
advised that such change in rule could 
be made only with Commission ap- 
proval after public hearing under 
§ 196.20, Statutes. 

The town chairman filed at the hear- 
ing a petition which he stated was 
signed by 96 per cent of the heads of 
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families that are water users. This 
petition expressed the desire that the 
75-cent monthly flat rate charge be per 
family rather than per premises. The 
town chairman stated that only two 
families in the town who are water 
users did not sign the petition. One 
of the nonsigners was Dominic A. 
Chiapusio, the complainant; the other 
is Mr. Chiapusio’s cousin, Mr. Al- 
fonsi stated. 

Under the proposed change in rule, 
bills would be increased for at least 14 
premises. 

The record discloses need for more 
than $500 expenditure to improve the 
pumping station and find new water 
sources. The evidence also discloses 
that the Pence water utility has had 
revenues barely adequate to meet ordi- 
nary operating expenses and that two 
years ago expenditures of $200 for 
repairs were made from the town’s 
general fund because the municipal 
utility had no available funds. 

[1, 2] We do not approve and file 
the rule proposed by the utility be- 
cause application of such rule on a 
family basis would result in a classifi- 
cation which to us appears discrimina- 
tory. Furthermore the rule proposed 
does not clearly classify taverns as in- 
dividual customers. Classification 
within just and reasonable limits is 
proper and permissible but to define a 
unit of service in such manner as to 
omit mention of stores, taverns, res- 
taurants, offices, and factories is un- 
reasonably discriminatory. Accord- 
ing to the testimony the customers 
there listed as affected by the utility’s 
proposed rule would also be classed as 
separate customers under the rule 
which we still prescribe where the ag- 
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gregations of space used for a distinct 
purpose have separate water fixtures. 
The rule which is prescribed herein 
is that recommended by this Commis- 
sion in other cases as the standard defi- 
nition of a customer or unit of service. 
We estimate that the adoption of the 
rule prescribed will enable the utility 
to add 20 or more additional custom- 
ers and increase its revenues about 
$200 annually. The utility’s 1939 re- 
port discloses revenues of $943.75 and 
expenses, excluding taxes and depre- 
ciation, of $1,106.29. The additional 
revenue resulting from adoption of a 
new definition of a unit of service will 
make up the difference between reve- 
nues and out-of-pocket costs and leave 
a small amount to apply on fixed 
charges. An increase in rates by adop- 
tion of the rule appears warranted. 
The Commission finds that present 
rules of the town of Pence, Iron coun- 
ty, as a water utility with respect to 
the definition of unit of service and ap- 
plication of the monthly flat rate are 
unreasonable and discriminatory and 
that the rules of the utility as modified 


herein are reasonable and nondiscrim- 
inatory. 

It is therefore ordered: 

1. That the town of Pence, Iron 
county, as a water utility shall modify 
its rules to define a customer or unit 
of service as follows: 

A unit of service shall consist of 
any aggregation of space or area oc- 
cupied for a distinct purpose, such asa 
residence, an apartment, flat, store, of- 
fice, or factory, which is equipped 
with one or more fixtures for render- 
ing water service separate and distinct 
from other users. 

Suites in houses or apartments 
where complete housekeeping func- 
tions (such as cooking) are not exer- 
cised shall be classed as rooming 
houses. Thus houses and apartments 
having suites of one, two, or more 
rooms with toilet facilities but without 
kitchen for cooking are classed as 
rooming houses. 

2. That the existing flat rate of 75 
cents per month be applied to each 
customer or unit of service effective on 
bills rendered after May 1, 1940. 





UNITED STATES SUPREME COURT 


United States of America et al. 


Chicago Heights Trucking Company et al. 


[No. 724.] 
(— US —, 84 L ed —, 60 S Ct 931.) 


Discrimination, § 14 — What constitutes — Interstate commerce. 
1. The Interstate Commerce Act does not define an unlawful discrimination 
with mathematical precision, but different treatment for similar transpor- 
tation services is made an unlawful discrimination when undue, unjust, un- 
fair, and unreasonable, p. 182. 
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Discrimination, § 8 — Powers of Interstate Commerce Commission — Con- 
gressional intent. 
2. Congress, in enacting the Interstate Commerce Act, intended to commit 
to the Interstate Commerce Commission the determination of the existence 
of forbidden preferences, advantages, and discrimination, p. 182. 


Discrimination, § 23 — Rebate — Allowances to forwarders. 


3. A special allowance to a forwarder as an inducement to ship goods by a 
particular carrier constitutes an illegal rebate, p. 182. 


Discrimination, § 95 — Freight forwarders — Status. 


4. Freight forwarders are shippers protected by the Interstate Commerce 
Act from discrimination by carriers, p. 182. 


Discrimination, § 95 — Freight forwarders — Congressional intent. 


5. Freight forwarders, like shippers, operate subject to the paramount prin- 
ciple that Congress intended the national transportation system to operate 
without favoritism, p. 182. 


Discrimination, § 8 — Powers of Interstate Commerce Commission — Rates. 


6. The Interstate Commerce Commission can prevent unjust rate discrim- 
ination by carriers against other shippers and in favor of forwarders, p. 
182. 


Discrimination, § 8 — Powers of Interstate Commerce Commission — Procedure. 


7. That the Interstate Commerce Commission, in canceling rates of com- 
mon carriers by motor vehicle upon the ground that they were unlawfully 
discriminatory in affording lower rates to forwarders of freight than to 
other shippers, acted on its own motion without complaints by individual 
shippers, did not detract from the Commission’s power to protect and main- 
tain a transportation system free from partiality to particular shippers, p. 
183. 


Discrimination, § 8 — Powers of Interstate Commerce Commission — Cancellation 
of rate schedule. 


8. The Interstate Commerce Commission, in canceling rates of common 
carriers by motor vehicle upon the ground that they were unlawfully dis- 
criminatory in affording lower rates to forwarders of freight than to other 
shippers, acted in its capacity as a public agency and carried out duties 
imposed upon it by Congress in the interest of shippers generally, the 
national transportation system and the public interest, p. 183. 


Appeal and review, § 31 — Decisions of Interstate Commission — Conclusiveness. 


9. An order of the Interstate Commerce Commission canceling rates of 
common carriers by motor vehicle upon the ground that they were un- 
lawfully discriminatory in affording lower rates to forwarders of freight 
than to other shippers, was an embodiment of the Commission’s judgment 
and, being supported by ample evidence, is conclusive, p. 183. 


Discrimination, § 124 — Rates — Motor carriers. 


10. The Interstate Commerce Commission properly canceled proposed 
tariffs of motor carriers upon the ground that they were unlawfully dis- 
criminatory in affording lower rates to freight forwarders than to other 
shippers on less-than-truck-load shipments consolidated or intended to be 
consolidated in truck loads with other individual shipments, p. 183. 


[May 20, 1940.] 
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> ee from judgment of Federal district court holding 

Interstate Commerce Commission order canceling tariffs 

of common carriers by motor vehicle to be void and enjoining 
enforcement thereof ; reversed. 


APPEARANCES: A. H. Feller, of 
Washington, D. C., argued the cause 
for appellants; John R. Turney and 
Robert E. Quirk, both of Washington, 
D. C., argued the cause for appellees. 


Mr. Justice BLack delivered. the 
opinion of the court: Respondents are 
forty-one interstate common carriers 
operating motor vehicles subject to the 
Interstate Commerce Commission un- 
der the Federal Motor Carrier Act of 
1935.4. Our decision turns upon the 
validity of an order of the Commis- 
sion canceling certain proposed tariffs 
of these carriers upon the ground that 
they were unlawfully discriminatory 
in affording lower rates to ‘“‘forward- 
ers” of freight than to other shippers. 

Forwarders utilize common carriers 
by rail and motor truck to transport 
goods owned by others. They solicit 
and obtain many small shipments, 
from various points within an area, 
and cause them to be carried in less 
than truck-load or carload lots to a 
concentration center within the area. 
There they are assembled by the for- 
warder for further transportation in 
truck-load or carload lots. Although 
the forwarder gives owners of indi- 
vidual small shipments his own con- 
tract corresponding in form to through 
bills of lading and assumes responsi- 
bility for safe through carriage, the 
forwarder customarily arranges for 
the pickup, assembly, and transporta- 

1 [August 9, 1935] 49 Stat. at L. 543, Chap. 
498, 49 USCA § 301. 
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tion of the shipments by carriers for 
hire. And the forwarders, not the 
owners of the goods, select the car- 
riers and route the shipments. Upon 
arrival of a truck-load or carload of 
the assembled small shipments at a 
distribution center, the bulk shipment 
is broken up, the forwarder separates 
and takes possession of the original 
small shipments and arranges, where 
necessary, their further carriage to 
their various final destinations in the 
area served by the particular distri- 
bution point. In this final carriage of 
the small shipment to its ultimate des- 
tination, the forwarder again utilizes 
carriers for hire to move these less 
than truck-load or carload lots. Thus, 
forwarders may use the service of car- 
riers to assemble shipments of less than 
truck-load or carload lots at their con- 
centration center, to transport the as- 
sembled truck-load or carloads to a 
distribution center and to carry the 
broken up small shipments beyond 
their break-bulk distribution center. 


The forwarding business has been 
built upon the expectation that a ma- 
terial part of the transportation which 
it causes to be provided for small ship- 
pers can by consolidation of small 
shipments be obtained at truck-load or 


carload rates. For the forwarders’ 
business was originally made profitable 
because it could operate upon the mar- 
gin of profit represented by the differ- 
ence between railroad carload rates 
paid by the forwarder and the higher 
rates, approximating less than carload 
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UNITED STATES v. CHICAGO HEIGHTS TRUCKING CO. 


rates, which the forwarder charged 
the owner of a shipment.*? But for- 
warders in using railroads enjoy no 
special tariff rates and pay the same 
published carload and less than car- 
load rates that other shippers pay. And 
the question here is not whether the 
Commission should have approved as 
lawful lower rates for truck-loads than 
for smaller shipments, but whether the 
court properly set aside the Commis- 
sion’s order which had directed can- 
cellation of respondents’ tariffs provid- 
ing lower rates for certain less than 
truck-load shipments solely because 
they had previously been, or were in- 
tended subsequently to be, consolidat- 
ed in truck-loads with other individual 
shipments. 

Upon the Commission’s own mo- 
tion, a hearing was held and the Com- 
mission ordered the cancellation of 
these tariffs. Respondents brought 
suit in the district court to set aside 
and restrain enforcement of the Com- 
mission’s order. A 3-judge court held 
the order void and perpetually enjoined 
its enforcement. The case is here on 
direct appeal by the United States and 
the Interstate Commerce Commission.* 

Respondents’ tariffs would be avail- 
able to forwarders who arrange as- 
sembling, transportation, and distri- 
bution services in the trade areas sur- 


rounding concentration and _break- 
bulk centers in Illinois, Wisconsin, and 
Indiana. And the Commission found 
that “In practical effect these rates 
can be used by few, if any, shippers 
except the forwarders.” Since in its 
opinion these tariffs were “materially 
lower than respondents’ local rates on 
like traffic between the same points,” 5 
the Commission found that “the for- 
warders and possibly a few 
large shippers will be afford- 
ed transportation at rates lower than 
the rates . charged certain other 
shippers under substantially similar 
circumstances and conditions, in vio- 
lation of § 216(d), 49 USCA § 316 
(d).”® In the view we take, it be- 
comes unnecessary to consider addi- 
tional grounds upon which the Com- 
mission found the tariffs violated an- 
other section of the act.” 


So far as pertinent here, the tariffs 
before us propose rates for transpor- 
tation of commodities in less than 


truck-load lots. All commodities 
(with exceptions not here material) 
are as a group given the same special 
rate. In general, respondents’ other 
tariffs provide rates which vary for 
different types of commodities. Ac- 
cordingly, if the suspended rates were 
in effect, transportation of the same 
commodity over the same haul might 





*See Interstate Commerce Commission v. 
Delaware, L. & W. R. Co. (1911) 220 US 
235, 243, 55 L ed 448, 453, 31 S Ct 392. 

8Division 5 first reported (1938) 10 MCC 
556. On reconsideration, the report was by 
the Commission (1939) 17 MCC 573. 

£28 USCA §§ 45, 45(a), 47(a), 345. 

’Two Commissioners in dissent thought 
this was “true only in part. They are lower 
than some, but by no means all, of the cor- 
responding local rates.” 

§Section 216(d): “It shall be unlawful for 
any common carrier by motor vehicle engaged 
in interstate or foreign commerce to make, 


give, or cause any undue or unreasonable pref- 
erence or advantage to any particular person, 
port, gateway, locality, or description of traf- 
fic in any respect whatsoever, or to subject 
any particular person, port, gateway, locality, 
or description of traffic to any unjust discrim- 
ination or any undue or unreasonable preju- 
dice or disadvantage in any respect whatso- 
ever: Provided, however, That this para- 
graph shall not be construed to apply to dis- 
criminations, prejudice, or disadvantage to the 
traffic of any other carrier of whatever de- 
scription.” 


() § 217(a), (b), 49 USCA § 317 (a), 
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cost a forwarder less than other ship- 
pers. 

The findings of the Commission and 
the supporting evidence® reveal that 
local less than truck-load rates charged 
shippers are in many if not most in- 
stances greater than rates on like com- 
modities between the same points to 
be afforded forwarders under the pro- 
posed tariffs which the Commission 
ordered canceled. However, upon re- 
viewing the identical evidence which 
the Commission had considered, the 
court below drew inferences opposite 
to those of the Commission and dis- 
agreed with its conclusion that in oper- 
ation the disputed tariffs would violate 
§ 216(d),49 USCA § 316(d) which 
forbids undue preferences and advan- 
tages that lead to unjust discrimina- 
tion. The exercise of judgment by 
the Commission and by the court in 


appraising the same evidence has led 
to these opposing conclusions. 

The tariffs apply on ‘“ ‘All freight’ 
(except as otherwise provided . . ., 
which has been transported to 


[an] origin station . . ., asa part 
of a truck-load consignment or carload 
consignment moving under tariffs or 
schedules lawfully on file with the In- 
terstate Commerce Commission and 
immediately reshipped in the original 
packages as an L. T. L. [less than 
truck-load] shipment : or 

“(b) ‘All freight,’ which 
is to be transported to i 
named] destination station . . . as 
an L.T.L. shipment, and immediate- 


ly reshipped in the original package as 
part of a truck-load consignment or 
carload consignment moving under 
tariffs or schedules lawfully on fi 
with the Interstate Commerce Com- 
mission.” 

It is evident that these special tar. 
iffs are available only to shippers who 
intend and are able (a) to arrange im- 
mediate further transportation in car- 
loads or truck-loads for commodities 
that have been carried in less than 
truck-load lots, or (b) to move com- 
modities in less than truck-load lots 
immediately after they have been car- 
ried as part of a carload or truck-load, 
While, as has been noted, some few 
large shippers may possibly avail of 
the tariffs, there is no question about 
the finding of the court below that the 
“principal traffic which will be carried 
under the suspended rates is what is 
called by the Commission ‘freight for- 
warder traffic.’” 

Almost since its inception the Com- 
mission has been called upon to exer- 
cise its judgment relative to the Inter- 
state Commerce Act as applied to for- 
warders.® Initial hostility of the rail- 
roads caused them to deny forwarders 
the advantage of their published rates. 
However, when called upon to decide, 
the Commission held that the rail- 
roads’ action discriminated against 
forwarders and declared forwarders 
to be entitled as shippers to published 
carload rates. This court sustained 
the action of the Commission.” 


About 1920, prior to the Motor Car- 





8 The district court found that some of the 
local “rates are higher and some lower than 
the suspended rate,” but the average revenue 
derived by the respondents from local rates 
“per hundred pounds . upon the whole, 
is less than” that produced by the suspended 
rates. 

9 See, e.g., Export Shipping Co. v. Wabash 
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R. Co. (1908) 14 Inters Com Rep 437; Re 
Freight Forwarding Investigation (1938) 229 
Inters Com Rep 201; Re Acme Fast Freight 
(1938) 8 MCC 211. 

10 Interstate Commerce Commission v. Dela- 


ware, L. & W. R. Co. (1911) 220 US 235, 
55 L ed 448, 31 S Ct 392. 
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UNITED STATES v. CHICAGO HEIGHTS TRUCKING CO. 


riers Act, forwarders began to utilize 
motor carriers. Forwarders and truck- 
ers operated under individual contracts 
providing divisions of the complete 
line haul charge. After the tariff pro- 
visions of the Motor Carriers Act 
went into effect, forwarders filed tar- 
iff schedules with the Interstate Com- 
merce Commission on the assumption 
that they were subject to the act as 
common carriers. Tariffs so filed 
were, however, ordered canceled by 
the Commission upon the ground that 
forwarders were not motor carriers 
subject to the act. A 3-judge dis- 
trict court upheld the Commission ™ 
and this court affirmed.” 


Here, the complaint itself has al- 
leged that the so-called “proportional” 
tariffs under consideration “name rates 
which are identical with” the divisions 
of through L.C.L. rates which re- 
spondents would have received had the 
forwarders’ tariffs been upheld. And, 
as stated by the Commission, “Stripped 
of protective coloring, these rates are 
published as proportional rates pri- 
marily as a matter of expediency to 
serve the purpose of certain freight 
forwarders and to perpetuate in an- 
other form so-called divisions of pur- 
ported joint rates of the freight for- 
warded.” 

Respondents contend that the Com- 
mission improperly concluded that the 
canceled tariffs create undue prefer- 
ences or advantages resulting in un- 
just discriminations in violation of 
§ 216(d) because there was no evi- 
dence that the suspended rates would 
subject any particular person or type 


of traffic to disadvantage or injury; 
while the suspended rates, applicable 
on all classes of traffic, might be low- 
er as to some commodities, the aggre- 
gate compensation from them would 
not be less than that from like local 
traffic if all such local traffic is con- 
sidered ; services rendered by respond- 
ents to the forwarders are unlike and 
less burdensome than local services 
rendered individual shippers; services 
rendered the forwarders are on long- 
er hauls than on other local less than 
truck-load commodity traffic ; terminal 
services rendered forwarders by re- 
spondents are less expensive than in 
the case of other shippers ; forwarders 
bear the expense of soliciting business 
thereby relieving respondents of that 
burden; the only evidence before the 
Commission was introduced by re- 
spondents ; and no shippers complained 
of injury.” 


Weighty as these arguments were, 
they did not persuade the Commission 
that forwarders could without dis- 
crimination be given lower L. T.L. 


rates than other shippers. The Com- 
mission was impressed by the facts 
that the proposed rates were not in 
reality available to all of the shipping 
public and in practical effect would op- 
erate for the special benefit of the for- 
warders and would not benefit the 
owner of goods shipped; that § 216 
(d) of the act, 49 USCA § 316(d) 
represented a manifestation of the 
congressional purpose in Part I, § 2, 
49 USCA § 2, and Part II, § 202(a) 
of the Interstate Commerce Act, 49 
USCA § 302(a) to prevent favori- 





Re Acme Fast Freight (1938) 8 MCC 
211; Acme Fast Freight v. United States 
(1940) 30 F Supp 968. 

12 Acme Fast Freight v. United States, — 


US —, 84 L ed —, 60 S Ct 810, April 8, 1940. 


13 These arguments for sustaining the tariffs 
were all forcefully presented in the dissenting 
opinion of Chairman Eastman, concurred in 
by Commissioner Mahaffe. 
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tism by insuring equality of treatment 
on rates for substantially similar serv- 
ices ; and that the proposed tariff would 
afford ‘‘forwarders ., and pos- 
sibly a very few large shippers . . ., 
transportation at rates lower than the 
rates which [would] be 
charged certain other shippers under 
substantially similar circumstances 
and conditions, in violation of § 216 
(d).” Moved by these considera- 
tions, the Commission concluded that 
the mere fact that forwarders might 
ordinarily furnish a volume of traffic 
greater than but identical in kind with 
that furnished by individual shippers 
did not justify lower rates for for- 
warders. 

[1, 2] “It is not disputable that 
from the beginning the very purpose 
for which the Commission was creat- 
ed was to bring into existence a body 


which, from its peculiar character, 
would be most fitted to primarily de- 
cide whether from facts, disputed or 
undisputed, in a given case, preference 


or discrimination existed.”’* And 
where a court substituted “its judg- 
ment as to the existence of preference 
for that of the Commission, on the 
ground that where there was no dis- 
pute as to the facts it had a right to 
do so, [the court] obviously exerted 
an authority not conferred upon it by 
the statute.”"® So here, it has been 


pointed out that there was no dispute 
in the evidence before the Commission, 
all of which was introduced by re- 
spondents. But the differing infer- 
ences as to discrimination finding pos- 
sible support in that evidence are made 
to stand out by the persuasive reason- 
ing advanced in both the majority and 
minority opinions of the Commission, 
The Interstate Commerce Act does 
not attempt to define an unlawful dis- 
crimination with mathematical preci- 
sion. Instead, different treatment for 
similar transportation services is made 
an unlawful discrimination when “un- 
due,” “unjust,” “unfair,” and “un- 
reasonable.” And the courts have al- 
ways recognized that Congress in- 
tended to commit to the Commission 
the determination, by application of an 
informed judgment to existing facts, 
of the existence of forbidden prefer- 
ences, advantages and discrimination.” 

[3-6] A special allowance to a for- 
warder as an inducement to ship goods 
by a particular carrier would be an il- 
legal rebate.’” Similarly, and as pre- 
viously pointed out, forwarders are 
shippers protected by the Interstate 
Commerce Act from discrimination by 
carriers.'® As shippers, forwarders 
do business subject to the paramount 
principle that Congress intended our 
national transportation system to op- 
erate without favoritism. Pursuant to 





14 United States v. Louisville & N. R. Co. 
(1914) 235 US 314, 320, 59 L ed 245, 251, 
oo: S Ct ils. 

15 Thid. 

16 Swayne & Hoyt v. United States (1937) 
300 US 297, 304, 81 L ed 659, 665, 57 S Ct 
478; Interstate Commerce Commission v. 
Delaware, L. & W. R. Co. supra; Manufac- 
turers R. Co. v. United States (1918) 246 
US 457, 481, 62 L ed 831, 844, 38 S Ct 383; 
Texas & P. R. Co. v. Interstate Commerce 
Commission (1896) 162 US 197, 40 L ed 940, 
16 S Ct 666, 5 Inters Com Rep 405, represents 
an apparent exception, at an early date before 
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the function of the Commission had become 
fully outlined against the background of time 
and the empiric pattern of litigation. (Com- 
mission’s bill to enforce its holding that 
the difference between domestic and imported 
merchandise could not justify different rates 
between the port of reception and point of 
delivery, ordered dismissed.) 

17 Lehigh Valley R. Co. v. United States 
(1917) 243 US 444, 61 L ed 839, 37 S Ct 
397, 

18 Interstate Commerce Commission v. Dela- 
ware, L. & W. R. Co. supra. 
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UNITED STATES v. CHICAGO HEIGHTS TRUCKING CO. 


its duty to apply that principle upon 
a national scale, the Commission can 
prevent unjust rate discrimination by 
carriers against other shippers and in 
favor of forwarders. The particular 
problem here involved is but a segment 
of the larger complicated national 
problem of rates with which the Com- 
mission must deal. As exemplified by 
this record, the Commission is “in- 
formed by experience” ™® of years in 
its consideration of the relationship of 
forwarders to our national transporta- 
tion system. 

[7-10] The fact that the Commis- 
sion acted on its motion without com- 
plaints by individual shippers did not 
detract from the Commission’s power 


to protect and maintain a transporta- 
tion system free from partiality to 
particular shippers. The Commission 
acted in its capacity as a public agency 
and carried out duties imposed upon 
it by Congress in the interest of ship- 
pers generally, the national transpor- 
tation system and the public interest.” 
Its order was the embodiment of the 
Commission’s judgment that the pro- 
posed tariff was a discrimination pro- 
hibited by the act. “The judgment so 
exercised, being supported by ample 
evidence, is conclusive.” *? 

The judgment of the court below is 
reversed and the bill is ordered dis- 
missed. 

Reversed. 





19Cf, Standard Oil Co. v. United States 
(1931) 283 US 235, 239, 75 L ed 999, 1003, 51 
S Ct 429; Illinois C. R. Co. v. Interstate Com- 
merce Commission (1907) 206 US 441, 454, 
51 L ed 1128, 1133, 27 S Ct 700. 


20 Cf. Inland Steel Co. v. United States 
(1939) 306 US 153, 157, 83 L ed 557, 560, 
59 S Ct 415. 

21 United States v. Illinois C. R. Co. (1924) 
263 US 515, 525, 526, 68 L ed 417, 425, 426, 
44 S Ct 189. 








MICHIGAN PUBLIC SERVICE COMMISSION 


Re Consumers Power Company 


[D-2916-40.2.] 


Rates, § 351 — Electric — Residence and commercial — Combined service. 
1. A rule providing for company determination of the electric rate to be 
applied to combined service when a building is used for both commercial 
and residential purposes without separate wiring may properly be changed 
to provide that if separation of wiring is not effected, the combined service 
shall be billed under the appropriate commercial rate, p. 184. 


Rates, § 339 — Electric — Character of use — Rules. 
2. An electric utility company may properly provide by rule that rates 
are classified as to use of service and that the use of any device or apparatus 
to alter the form of energy supplied by the company shall not entitle the 
customer to any rate other than that applying to the ultimate use of the 


energy supplied, p. 184. 


Rates, § 323 — Electric — Active load commercial lighting. 
3. Modification of an active load commercial lighting rate schedule by pro- 
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viding that the minimum active load under this schedule should not be less 
than 50 per cent of the total connected load nor less than 1,000 watts was 
considered desirable so as to prevent discriminatory conditions that arise 
in certain circumstances through the exclusion from the active load of 


certain appliances, p. 187. 


Rates, § 322 — Electric — Rules and regulations — Load — Demand. 


Discussion of rules and regulations relating to electric rate schedules and 
their application, with consideration of measured demand, active load, and 


block rates, p. 185. 


[May 9, 1940.] 


 adcnmint for authority to amend certain rules and regula- 
tions and electric rate schedules; modifications authorized. 


By the Commission: On February 
27, 1940, the Consumers Power Com- 
pany filed with this Commission a re- 
quest for authority to amend certain 
rules and regulations and electric serv- 
ice rate schedules. This request was 
supplemented by a revised petition un- 
der date of March 12, 1940. 


[1] It is proposed to amend Rule 
3, Application of Rates, Par. (b), 


Combined Residence and Commer- 
cial, which provides for the applica- 
tion of rates to buildings used and 
occupied by a customer as a commer- 
cial establishment and also as a res- 
idence. Paragraph (b) now reads 
as follows: “Where one building is 
used and occupied by a customer as a 
commercial establishment, and also as 
a residence, the wiring must be sepa- 
rated and the business part metered 
separately or the company shall have 
the right to determine the rate to be 
applied to the combined service.” 

It will be noted that the rule now 
provides that the wiring must be sep- 
arated and the business part metered 
separately but does not specifically 
name the rates to be applied after the 
separation. The proposed rule incor- 
porates therein reference to the rate 
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¥ 


schedules applying and reads as fol- 
lows: “Where one building is used 
and occupied by a customer as a com- 
merical establishment and also as a 
residence, the wiring must be separat- 
ed and the business metered separately 
and billed under the appropriate com- 
mercial rate, or if separation is not ef- 
fected, the combined service shall be 
billed under the appropriate commer- 
cial rate.” 

These practices have been followed 
for many years even though not def- 
initey incorporated in the rule itself. 

It is proposed also to amend Rule 3, 
Application of Rates, Par. (c), Do- 
mestic Rate, by omitting the provision: 
“Provided that, in order to work out 
this rule, no customer who was billed 
as a single residential customer during 
the twelve months’ period preceding 
September 1, 1938, and who has not 
materially altered his residence build- 
ing during that period, will 
be changed from his status as a single 
customer until July 1, 1939.” 

The termination date of this provi- 
sion having expired, it may be elim- 
inated from the rule. 

[2] Several years ago the company 
had a rule in their standard rules and 
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RE CONSUMERS POWER CO. 


regulations which was recorded on 
Second Revised Sheet No. 4-B, Mich 
PSC No. 1, as follows: “Rates of 
the company are classified by the char- 
acter of the use of service. The use of 
any device or apparatus whereby the 
form of energy supplied by the com- 
pany is altered for the benefit or con- 
venience of the customer shall not en- 
title the customer to any rate other 
than that called for by the ultimate use 
of the energy supplied.” 

This rule was eliminated in a recent 
revision of the rules because it did not 
appear to be required. However, ex- 
perience has indicated that a rule sub- 
stantially in that form should be rein- 
corporated in the standard rules and 
regulations of the company. The pro- 
posed rule to be: “Rates are classified 
as to use of service, the use of any 
device or apparatus to alter the form 
of energy supplied by the company 
shall not entitle the customer to any 
rate other than that applying to the 
ultimate use of the energy supplied.” 

Rule 18 (c) of the Standard Rural 
Extension rules of the company, 
found on First Revised Sheet No. 3-E, 
Mich. PSC No. 3, provides as fol- 
lows: “Except as to provisions con- 
cerning minimum monthly payments 
in § (b) hereof, the rates applicable 
to service rendered from lines con- 
structed hereunder shall be the same 
as those effective in urban territory 
for the same classes of service. The 
company’s Standard Rate for Resi- 
dential Service shall apply for all usual 
domestic and farm purposes. All ordi- 
nary farm customers whose use of 
electric service, in addition to domestic 
purposes, is confined to the culture, 
processing, and handling of products 
grown or used on that particular farm 


will receive adequate service from a 
transformer capacity of 5 kilovolt 
amperes or less. Whenever trans- 
former capacity in excess of 5 kilovolt 
amperes is required for any farm cus- 
tomer, service will be subject to special 
consideration and the rates to be ap- 
plied (which will be the company’s 
standard rates as modified herein), 
and nature of the contract will depend 
upon conditions in each case. Where 
separate meters are installed for other 
classes of service, only those lights, 
motors, and heating devices ordinarily 
used for domestic purposes may be in- 
cluded in the residential load.” 

The above rule provides that when- 
ever transformer capacity in excess 
of 5 kilovolt amperes is required for 
any farm customer the service will be 
subject to special consideration and 
the rate to be applied and the nature 
of the contract will depend upon the 
conditions in each case. The rate 
modification to farm customers hav- 
ing transformer capacity in excess of 
5 kilovolt amperes has been held in 
abeyance pending further study of the 
matter. At the present time there are 
71 individually served farm customers 
requiring transformers in excess of 5 
kilovolt amperes. Farm customers, 
other than those individually served 
by one transformer, and urban cus- 
tomers whose usage is in excess of the 
equivalent of that which may be sup- 
plied from a 5 kilovolt amperes trans- 
former are definitely in the classifica- 
tion contemplated under the provision 
in the rural plan for special rate treat- 
ment. The Standard Residential 
Service Rate Schedule is designed for 
application to the normal usage of resi- 
dential customers which may be de- 
fined as the service that may be fur- 
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nished from a 5 kilovolt amperes trans- 
former, which would permit the usage 
by an individual residence customer at 
the average load factor for residential 
service of 1,500 to 1,800 kilowatt 
hours per month. This may be com- 
pared with the present average usage 
of residential customers of this utility 
of about 110 kilowatt hours per 
month. 

It appears desirable, therefore, to 
effect a modification of this rate to 
take care of conditions resulting from 
a very large use of energy or a moder- 
ate use at a very low load factor in 
order that a discriminatory preference 
in cost of service is not given under 
these abnormal conditions. Analysis 
of residential customers supplied from 
urban distribution lines in the month 
of October indicated approximately 
285 customers having more than 1,000 
kilowatt hours use during the month. 
One customer’s usage being 4,000 kil- 
owatt hours. Some of these custom- 
ers must in all likelihood create a 
demand far greater than that contem- 
plated in the establishment of the sim- 
ple block rate for this class of service. 

The present Standard Residential 
Service Rate on file with this Com- 
mission, referred to in the above- 
quoted rule, appears on First Revised 
Sheet No. 5, Mich PSC No. 3 and 
provides : 


The charge per residence or individual apart- 
ment per month shall be: 
5¢ net per kw. hr. for the first 15 kw. 
4¢ net per kw. hr. for the next 15 kw. 
net per kw. hr. for the next 45 kw. 
2¢ net per kw. hr. for the next 125 kw. 
14¢ net per kw. hr. for all over 200 kw. 


It is proposed at this time to modify 
the above Standard Residential Serv- 
ice Rate by incorporating in the rate, 
provisions designed to automatically 
34 PUR(NS) 


take care of such cases without estab. 
lishment of special conditions for each 
case. The modification provides for a 
measured demand where transformer 
capacity for an individual residence or 
farm customer is required in excess of 
5 kilovolt amperes or the customer’s 
use of energy is in excess of 1,000 
kilowatt hours per month for three 
consecutive months. When the cus- 
tomer’s measured demand is in excess 
of 73 kilowatts (being the limiting 
load from a 5 kilovolt amperes trans- 
former) it is proposed to change the 
number of units of energy included 
under the 4-cent net per kilowatt hour 
step of the rate, by the addition of 5 
kilowatt hours for each 100 watts of 
such excess demand. For example: 
If the customer’s measured demand 
was 7,700 watts, his demand is 200 
watts in excess of the 73 kilowatts 
above referred to and the number of 
units at 4 cents would be 2 times 5 or 
10, plus the 15 kilowatt hours now 
provided for in the published rate, 
making a total of 25 kilowatt hours to 
be used before he would be entitled 
to the next lower step. 

In 1936, by order of this Commis- 
sion, 14 PUR(NS) 36, a block rate 
was established for the commercial 
lighting service to take care of those 
customers too small to have demands 
established by the commercial active 
load rate and those having load fac- 
tors such as would result in excessive 
unit cost of energy. This rate was as 
follows: 

net for the first 15 kw. hr. or less ‘ 
* net per kw. hr. forthe next — 485 kw. hr. 
net per kw. hr. for the next 1,000 kw. hr. 


3¢ net per kw. hr. for the next 8,500 kw. hr. 
13¢ net per kw. hr. for all over 10,000 kw. hr. 


A recent revision of this rate pro- 
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vided that the charge per customer per 
month shall be: 


5.0¢ net per kw. hr. for the first 250 kw. hr. 
4,0¢ net per kw. hr. for the next 500 kw. hr. 
3.0¢ net per kw. hr. for the next 4,250 kw. hr. 
1.5¢ net, per kw. hr. for all over 5,000 kw. hr. 


Some 25,000 customers are being 
served under this block rate which is 
known as the Commercial Lighting 
Service (Regular), Schedule No. 7. 
This revision of the schedule upset the 
relationship between this block type 
of commercial rate and the active load 
type of commercial rate, which has re- 
sulted in the abuse or discriminatory 
use of the block rate schedule. The 
restriction of the block rate to con- 
nected loads of less than 25 kilowatts 
as was originally practically accom- 
plished by the then schedule, can now 
be practically accomplished only 
through the modification of the last 
step of the block rate by changing the 
unit charge for all over 5,000 kilo- 
watts on the Commercial Lighting 
Service (Regular) to 2$ cents per 
kilowatt hour. 

[3] It is proposed to modify the 
active load commercial lighting rate 
schedule known as Commercial Light- 
ing Service (Optional), Schedule No. 
8, by providing that the minimum ac- 
tive load under this schedule shall not 
be less than 50 per cent of the total 
connected load nor less than 1,000 
watts. This modification is desirable 
to prevent the discriminatory condi- 
tions that arise in certain circumstances 
through the exclusion from the active 
load of certain appliances. These cases 
occur when the load included in the 
active lofd under the schedule be- 
comes a very minor part of the total 
load. As an example, consider a cus- 


tomer with the following connected 
load : 
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Interior lighting 
Outdoor lighting 
Electric cooking 
Refrigeration 


1,250 watts 
1,250 watts 
10,000 watts 
3,750 watts 


16,250 watts 


Eliminating the exclusion, the ac- 
tive load would be determined from 
the following: 


1,250 watts 


and would be 95 per cent of 1,000 
watts plus 90 per cent of 250 watts, 
making a total active load of 1,175 
watts for a customer having a con- 
nected load of 16,250 watts. It is 
evident that such a customer would 
receive service at a unit cost per kilo- 
watt hour not contemplated when the 
schedule was originally designed and 
resulting in a cost per kilowatt hour 
out of proportion to the cost of the 
service rendered when the load factor 
is considered. 

The present Combined Light and 
Power Service Rate Schedule is avail- 
able to commercial customers whose 
connected load is 25 kilowatts or more. 
This rate schedule is at present offered 
on either an active load or a demand 
basis with the energy charge depend- 
ent upon the ratio of the connected 
power load to the total connected load. 
Customers now on this schedule may 
elect to be billed on a measured de- 
mand basis instead of the active load 
basis, in which case the demand used 
in the rate shall be the greatest average 
coincident load of light and power in 
kilowatts during any 15-minute period 
during the month. The majority of 
the customers under this schedule have 
elected to be billed on the measured 
demand basis. When customers are 
billed on the active load basis it is 
necessary to make an inspection of the 
customer’s premises to determine the 
34 PUR(NS) 
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connected load from which the active 
load is computed. Such active load 
is not the actual demand requirement 
of energy but is known as an assessed 
demand which results in discrimina- 
tion and dissatisfaction due to the fact 
that the customers connected load does 
not remain static but is continually 
changing. Customers are continually 
changing the sizes of their lamps, pur- 
chasing new appliances or discarding 
old ones. Each such change results 
in a change in the connected load of 
the customer and only by frequent in- 
spections and constant modification of 
the connected load to meet actual con- 
ditions is the rate reasonably nondis- 
criminatory, while the actual demand 
measurement automatically provides 
the factor needed in the rate and is 
not discriminatory. It is proposed to 
eliminate the active load method of 
determinating demand in commercial 
rates as soon as practical. 

he company proposes as a first 
step in this matter that no additional 
customers be served under its Com- 
bined Light and Power Service Rate 
Schedule on an active load basis. 


The foregoing revisions in the rules 
and regulations and rate schedules are 
necessary to correct certain discrim- 
inatory usage under such schedules 
and to place all customers being billed 
thereunder on the same basis with 
other customers and other classes of 


customers. It is proposed, until fur- 
ther order of the Commission, to ap- 
ply the modification of rates herein 
discussed to new customers only, ex- 
cepting, however, it will be necessary 
to apply the limiting provisions of the 
residential rate schedule to existing 
customers whose usage bring them 
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within the provisions of the modifica. 
tion. 

Industrial power service is available 
to customers having billing demands 
of 50 kilowatts or more under the 
Optional Industrial Power Service, 
Schedule No. 15. However, due to 
the fact that industrial power service 
is also given under a regular rate with 
a similar schedule at a lesser cost when 
the power factor is substantially 70 
per cent or more, there are now only 
a few customers taking service under 
this Optional Schedule No. 15. Since 
the Regular Industrial Power Service, 
Schedule No. 14 is more advantageous 
for practically all of the customers and 
the difference in cost of service be- 
tween the two schedules is relatively 
small, it is proposed to limit the Op- 
tional Industrial Power Service Rate, 
Schedule No. 15, to existing custom- 
ers, thus making it possible to elim- 
inate the schedule entirely at an early 
date. 

After careful consideration of the 
proposed revisions, the Commission is 
of the opinion that the revisions desig- 
nated above should be approved, how- 
ever, since the above revisions are 
filed voluntarily by the company, ap- 
proval hereof is not to be construed 
as an approval of the reasonableness of 
the charges involved. 

Now, therefore, it is hereby ordered 
by the Michigan Public Service Com- 
mission : 

1. That the following rule cover- 
ing the application of rates to Com- 
bined Residential and Commercial 
Service now filed as Rule 3 (b) on 
First Revised Sheet No. 3, Mich PSC 
No. 3, shall be canceled: ‘Where one 
building is used and occupied by a 
customer as a commercial establish- 
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ment and also as a residence, the wir- 
ing must be separated and the busi- 
ness part metered separately, or the 
company shall have the right to de- 
termine the rate to be applied to the 
combined service.” And that there 
be substituted therefor the following: 
“Where one building is used and oc- 
cupied by a customer as a commercial 
establishment and also as a residence, 
the wiring must be separated and the 
business metered separately and billed 
under the appropriate commercial rate, 
or the combined service shall be billed 
under the appropriate commercial 
rate.” 

2. That the following provision 
now included in Rule 3 (c) Applica- 
tion of Rates, Domestic Rate, be can- 
celed: “Provided that, in order to 
work out this rule, no customer who 
was billed as a single residential cus- 
tomer during the twelve months’ peri- 
od preceding September 1, 1938, and 
who has not materially altered his res- 
idence building during that period, 
will be changed from his status as a 
singe customer until July 1, 1939.” 

3. That the following rule shall be 
included in the standard rules and 
regulations and designated as “Rule 3 
(d), Character of Use:” “Rates are 
classified as to use of service, the use 
of any device or apparatus to alter the 
form of energy supplied by the com- 
pany shall not entitle the customer to 
any rate other than that applying to 
the ultimate use of the energy sup- 
plied.” 

4. That the following provision 
now included under the heading 
“Rate” in the Standard Residential 
Service Rate Schedule (filed as First 
Revised Sheet No. 5) shall be can- 
celed: “Except that when restricted 
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water heating service is included un- 
der this rate, the charge shall be 1.0 
per cent per kilowatt hour for all over 
200 kilowatt hours, instead of 1.5 per 
cent.” 

And that there shall be substituted 
therefor the following: 

“Exceptions : 

“When _ restricted water-heating 
service is used under this rate, the 
charge of 14 cents net per kilowatt 
hour shall be reduced to 1 cent net 
per kilowatt hour. 

“Whenever any customer billed un- 
der this rate (1) requires transformer 
capacity in excess of 5 kilovolt am- 
peres, or (2) uses energy in excess of 
1,000 kilowatt hours per month for 
three consecutive months, then and in 
that case, the customer’s demand shall 
be measured. When the customer’s 
measured demand as hereinafter de- 
termined exceeds 73 kilowatts, the 
quantity of energy included at 4 cents 
net per kilowatt hour shall be increased 
5 kilowatt hours for each 100 watts 
of demand in excess of 74 kilowatt 
hours. 

“The measured demand, as referred 
to above, shall be the highest reading 
of the demand indicator each month, 
but in no case shall the measured de- 
mand be considered as less then the 
highest measured demand of the pre- 
vious twelve months. Demand meters 
shall be furnished, installed, and 
maintained by the company.” 

5. (a) That Regular Commercial 
Lighting Rate, Schedule No. 7, shall 
be restricted to customers receiving 
service thereunder as of May 1, 1940. 
If service is discontinued under Rate 
7 at the option of the customer or due 
to violation of the standard rules and 
regulations contained in the filed 
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schedule of electric rates, service 
thereunder shall not again be avail- 
able under said schedule. Customers 
transferred to Rate 7A shall not be 
subject to Rule 14 at the time of trans- 
fer. 


(b) That the following schedule 
shall be known as Standard Commer- 
cial Lighting Rate, Schedule No. 7A, 
and shall issue and become effective as 
of May 1, 1940. 


CoMMERCIAL LIGHTING SERVICE 
(Standard) 
Availability: 
Open for commercial lighting service. 


Nature of Service: 
Alternating current, single phase, sixty 
cycle, 120/240 volts. 


Rate: 
The charge per customer per month shall be: 


Energy Charge: 
5.0¢ net per kw. hr. for the first 250 kw. hr. 
4.0¢ net per kw. hr. for the next 500 kw. hr. 
3.0¢ net per kw. hr. for the next 4,250 kw. hr. 
2.5¢ net per kw. hr. for all over 5,000 kw. hr. 


Minimum Charge: 
$1.00 net. 


Discount: 

Customers will be billed at net and gross 
rates, the gross rates being 10% higher than 
the above net rates. The difference between 
the gross and net amounts will constitute a 
discount if the bills are paid in full on or be- 
fore the due date shown thereon. 


Special Taxes: 

Bills shall be increased, within the limits 
of municipalities which levy special taxes, 
license fees, or rentals against the company’s 
property, or its operation, or the production 
and/or sale of electric energy, to offset such 
special charges and thereby prevent other cus- 
tomers from being compelled to share such 
local increases. 


Term and Form of Contract: 
Written application. 


Rules and Regulations: 

Service governed by company’s standard 
rules and regulations. 

In order to maintain proper voltage regula- 
tion, the company may restrict the motors 
included under this rate to an individual 
capacity of not more than 14 horsepower and 
an aggregate capacity of not more than 3 
horsepower. 
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6. That the “Determination of A¢. 
tive Load” paragraph of the Optiong 
Commercial Lighting Service Rat 
Schedule be amended as follows: “I 
no case shall the minimum active load 
for existing customer at the same |o. 
cation be less than 250 watts. After 
May 1, 1940, the minimum active load 
for new customers shall be 50 per cent 
of the actual connected load, but in no 
case less than 1,000 watts. The 50 per 
cent provision shall not apply to public 
buildings which are wholly supported 
by public tax levies nor to eleemosy- 
nary institutions.” 

7. That the availability clause of 
the Combined Light and Power Serv- 
ice Rate Schedule be amended as fol- 
lows: “After May 1, 1940, no new 
customers will be served on this rate 
except on a measure demand basis; 
and no existing customer served on 
this rate on a measured demand basis 
may transfer to an active load 
basis.” 

And that the following provision 
under the heading “Measured De 
mand” be canceled: “The customer 
may elect to be billed on a measured 
demand basis instead of the active load 
basis as set forth above, provided the 
customer’s wiring is so arranged that 
the demand may be measured through 
a single meter. 

And that there be substituted there- 
for the following: “The customer's 
wiring shall be so arranged that the 
demand can be measured through a 
single meter. Customers billed on an 
active load basis may elect to be billed 
on a measured demand basis providing 
the customer’s wiring is arranged as 
required above.” 


And that the Rules and Regulations 
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RE CONSUMERS POWER CO. 


under said rate be amended as fol- 
lows: “The company may, at its op- 
tion, require the customer to provide 
space, suitable to the company, for the 
transformer required to serve the cus- 
tomer’s load.” 

8. That the availability clause of 
Optional Industrial Power Service 
Rate, Schedule No. 15, be amended as 
follows: ‘This rate is not available 
to new customers after May 1, 1940.” 

9, That the Consumers Power Com- 


pany shall promptly amend its rate 
schedule now on file with this Com- 
mission in conformity with this order 
and in compliance with Order D-3096 
covering the filing of such rate sched- 
ules. 

10. That the Commission retains 
jursidiction of the matters herein con- 
tained and will issue such further order 
or orders as the circumstances may re- 
quire, after due notice to the parties 
concerned. 





SECURITIES AND EXCHANGE COMMISSION 


Re Franklin T. Griffith et al. 


[File No. 30-178, Release No. 2043.] 


Intercorporate relations, § 19.21 — Holding company system — Termination of 


status under trust. 


Trustees under a declaration of trust, registered as a holding company 
pursuant to § 5 of the Holding Company Act, are entitled to an order 
declaring that they have ceased to be a holding company when, in accord- 
ance with the provisions in the declaration of trust, they have executed an 
instrument of termination and have surrendered the trustee stock for can- 
cellation, and such stock has been canceled. 


[ May 


1, 1940.] 


F. eeruaiees by trustees registered as holding company for 
order declaring that applicants have ceased to be a holding 
company; granted, 


APPEARANCES: Harlow B. Lester 
and James Fischgrund of the Public 
Utilities Division of the Commission ; 
John R. Curry, for the above-named 
trustees. 


By the Commission: Franklin T. 
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¥ 


Griffith, J. C. Ainsworth, and E. B. 
MacNaughton, trustees under a dec- 
laration of trust dated November 27, 
1935, being an organized group of 
persons, registered on July 29, 1939 
as a holding company pursuant to § 5 
of the Public Utility Holding Com- 
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pany Act of 1935, 15 USCA § 79e. 
On March 25, 1940, the said trustees 
filed an application pursuant to § 5(d) 
of said act, requesting an order de- 
claring that applicants have ceased to 
be a holding company. 

After appropriate notice, a hearing 
was held on such application. 

At the time applicants registered as 
a holding company, they, as such trus- 
tees, owned, controlled, and held with 
power to vote 51,414 shares of second 
preferred stock of Portland Electric 
Power Company, a registered holding 
company and debtor in reorganization 
under Chap. X of the Bankruptcy Act, 
as amended ; the voting rights to such 
stock amounted to approximately 22 
per cent of the voting power of the 
outstanding voting securities of Port- 
land Electric Power Company. Ap- 
plicants state that such stock is the 
only property ever held by them, as 
such trustees. 

In accordance with the provisions 
in the declaration of trust for the 
termination thereof the said trustees 
executed an instrument of termination 
on March 6, 1940, which states that the 
second preferred stock of Portland 
Electric Power Company held under 
said trust, has no present or potential 


value and that the purposes of the trust 
will best be accomplished by a surren. 
der of such stock to the issuer for can- 
cellation. The said instrument of 
termination further declares the trust 
to be terminated. It appears that the 
aforementioned stock has been syr- 
rendered to Portland Electric Power 
Company for cancellation and, by the 
direction of the company’s board of 
directors, has been canceled. 


The declaration of trust under 
which said trustees were constituted 
having been terminated, and the de- 
posited stock of Portland Electric 
Power Company having been can- 
celed, said trustees no longer own, 
control, or hold with power to vote 
10 per cent or more of the voting se- 
curities of Portland Electric Power 
Company ; also, it appears that appli- 
cants, as such trustees, do not own, 
control, or hold with power to vote 
any securities of any other public util- 
ity or holding company. Accordingly, 
applicants have ceased to be a holding 
company and pursuant to § 5(d) are 
entitled to an order to that effect. 


An appropriate order will issue. 


By the Commission, Commissioner 
Henderson being absent and not par- 
ticipating. 
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Ask any public relations counsel. He'll tell you what queer notions 
people get about corporations and public service institutions. 


Take LETTERHEADS, for example . 


If you write to customers on the same sort of letterhead paper used 
by any hole-in-the-wall enterprise, likely as not they assume you're in 
the same category. They never understand that cheap paper costs only 
a trifle less than really fine paper. 


That's why so many companies that value a good public opinion use 
100% rag bond for their letterheads, notices, documents and other 
printed pieces. Weston’s DEFIANCE BOND (100% cotton content) 
leaves no room for false impressions. Its greater strength and crisp- 
ness, its striking whiteness, its very perfection speak so eloquently of 
stability and responsibility. 

Ask to have your next order of letterheads on DEFIANCE BOND. 
You'll be impressed with the difference. 


IS PAPER YOUR RESPONSIBILITY? 


You'll profit by the ideas and technical information tn the publication, Weston’s 


Papers. Issued regularly for the benefit of paper buyers. For copies, 


wit BYRON WESTON CO., DALTON, MASS. Dept. c 
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Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Philadelphia Electric Doubles 
Capacity of Chester Plant 
| gums ripen Electric Company has 

awarded contracts for a $4,600,000 addi- 
tion to the generating capacity of its Chester 
Station in the form of a new 80,000 kilowatt 
low-pressure turbo-generator and auxiliary 
equipment. This addition to the Chester Plant 
comes on the heels of a new $7,000,000 instal- 
lation, featured by a 50,000 kilowatt turbo- 
generator and two high-pressure steam boilers, 
now being installed at Chester and scheduled 
to be ready for operation early next year. 

The new generating capacity to be added at 
Chester by these two installations is in reality 
an addition to the electric power resources of 
the whole Philadelphia Metropolitan area be- 
cause the close-knit interconnections between 
all the generating stations of the Philadelphia 
Electric Company make it possible to distribute 
power generated at any station over any part 
of the whole area. 

The newly ordered 80,000 kilowatt low-pres- 
sure unit will be operated in conjunction with 
the 50,000 kilowatt high-pressure unit whose 
installation nears completion. The high-pres- 
sure unit takes steam at 1250 pounds per 
square inch pressure and at 925 degrees 
Fahrenheit temperature. Approximately one 
quarter of a second after this steam enters 
the high-pressure unit, it will have passed 
through the turbine of that unit, and into and 
through the low-pressure unit and have been 
reduced to a temperature of approximately 80 
degrees Fahrenheit. 

The existing plant at Chester has a capacity 
of 126,000 kilowatts. When the unit now being 
installed and the low-pressure unit just or- 
dered are operating, the rated capacity of the 
plant will be 256,000 kilowatts. When operated 
at its full capacity, this plant will burn ap- 
proximately 256,000 pounds of coal in one 
hour, or enough to heat sixteen average 
Philadelphia homes for one year. The entire 
condensing equipment will require 18,000,000 
gallons of water per hour for condensing the 
steam, or nearly one-third more water than is 





DICKE TOOL CO., Ine. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











used in an average hour in the entire city of 
Philadelphia. This water is taken from the 
Delaware River at the plant location and is re- 
turned to the river after its use for condensing, 
In addition to the new plant installations, the 
Philadelphia Electric Co. has purchased 
ground in South Philadelphia where a new 
generating station eventually will be erected, 
In addition to the company’s hydro-electric 
station at Conowingo, it now has six modern. 
large capacity steam plants and is tied in with 
the Public Service Electric & Gas Company of 
New Jersey, and Pennsylvania Power & Light 
Company, at Plymouth Meeting Substation, 
forming a 2,500,000 horsepower grid system. 


Business Increases for Electrical 
Manufacturers 


NCREASES in residential building, industrial 

activity, and defense preparations have 
brought about a substantial upturn in the de- 
mand for electrial equipment, according to a 
recent report by Dun & Bradstreet, Inc. Cur- 
rently, orders to manufacturers are running 15 
to 35 per cent ahead of 1939, which was the 
second best year of the past decade. New sales 
records are being chalked up in some types of 
electrical appliances. 

Unit sales of refrigerators in the first five 
months of the year were well above the 1937 
peak; sales of oil burners, stokers, and in- 
candescent lamps, which set new volume rec- 
ords in 1939, continued to show expansion. 

In recent weeks, the improvement in indus- 
trial equipment lines has been proceeding at an 
accelerated pace. For the January through May 
period, orders for major types of heavy elec- 
a goods exceeded all recent years except 
1937. 

The national preparedness program figures 
importantly in sales of heavy equipment. The 
bulk of the business at present is said to come 
from utilities, which this year have budgeted 
approximately $644,000,000 for plant expan- 
sion. 


Awards to Engineering Firms 


MoNnG the Army and Navy contracts which 

have received the approval of the National 
Defense Advisory Commission are: J. G. White 
Engineering Corp., New York, power plant im- 
provements at Navy Yard, New York and Iona 
Island, N. Y., $703,000; Stone & Webster En- 
gineering Corp., New York, power plant im- 
provements at Navy Yard, Boston, and sub- 
marine base, New London, Conn., $1,2 
United Engineers & Constructors, Inc., 


’ 
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Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems of 
public utility regulation in the United States, 
ith emphasis upon the expanding role of the Federal 


Fovernment in the regulation of public utilities, its 


tivities in undertaking power projects and pro- 
ting rural electrification, and the issues involved 
governmental ownerships. The well-rounded treat- 
ent and critical viewpoint will be of aid to all who 
re interested in evaluating the present status of 
blic utility regulation, its strengths, weaknesses, and 
gnificance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 


unsey Bldg. Washington, D. C. 











DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


Davey Men are Local 


@ Acquainted with the Area 

@ Familar with Local Conditions 

@ Constantly Available 

@ Ready for all Emergencies 
Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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MECHANICAL RACK RAKES 
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Soiting the Spiral Casing before Riveting 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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delphia, power plant improvements at Phila- 
delphia, Charleston, S. C., and Parris Island, 
S. C., $1,260,000. 


Boston Utility Modernizes Gas 
Plant Equipment 


Mos equipment for the purification of 
manufactured gas which is supplied to 
domestic, commercial and industrial customers 
in the Boston area is being installed for the 
Boston Consolidated Gas Company, Boston, 
Mass. by Koppers Company, Engineering and 
Construction Division. 

The new plants, which are scheduled for 
completion by September 15th, will replace 
equipment which has been used for the same 
purpose. 

Both plants are being built at Everett, Mass. 
They will consist of a Thylox plant for the 
removal of sulfur and a plant for the re- 
moval of gum. The Thylox plant will be able 
to remove sulfur from an average flow of 
36,000,000 cubic feet of gas a day and can be 
stepped up to handle 45,000,000 cubic feet a 
day. The gum removal plant will be able to 
remove gum from approximately 66,000,000 
cubic feet of gas a day. 


G-E Turbine Orders Increase 


ARINE turbine-propulsion equipments and 

land turbine-generator sets ordered from 
General Electric during the first six months of 
1940 totalled more than 2,000,000 horsepower, 
according to E. O. Shreve, vice president in 
charge of sales for the company. 

The half-year volume of turbine business 
exceeds that of any comparable period in the 
company’s history, according to Mr. Shreve. 
Total net sales billed by G-E for the six months’ 
period amounted to $191,619,132, an increase of 
31 per cent over the same period last year. 

Slightly more than half of the 2,000,000 
horsepower has been ordered by utilities and 
industrials. The remainder is made up of 
marine equipments ordered to provide propul- 
sion for 25 new Navy and merchant vessels. 

A geographical analysis of the utility and 
industrial turbine-generators ordered indicates 
a general distribution over the eastern part of 
the country with some concentration in heavy 
manufacturing areas. 

Largest of the land equipments ordered is 
an 85,000-kilowatt machine for installation at 
the Cabin Creek (West Virginia) station of 


STURGIS 
POSTURE CHAIRS 


Easily and quickly adjusted 
A model for every need 











the American Gas & Electric Company. Other 
large units in the lot include a 75,000-kilowat; 
job for Detroit Edison; a 65,000-kilowatt ma- 
chine for Cincinnati Gas & Electric; a 60,000- 
kilowatt machine for Georgia Power, and 3 
60,000-kilowatt unit for Cleveland Electric. 


Iowa Light & Power Co. Meets 
Increasing Demands 


HE lowa Light and Power Co. is construct- 

ing a new boiler house and installing a new 
300,000-pound steam boiler and related equip. | 
ment at its Cedar Rapids power house. 

The new installation is scheduled for opera- 
tion in December. 

A new 15,000 kw-turbine is also included in 
the expansion program which is necessary to 
meet the growing need for additional power: 
supply in the company’s territory. 

The company recently concluded a load- 
building campaign featuring refrigerators; 
ranges; water heaters, both gas and electric; 
and laundry equipment. Company quotas were 
exceeded by wide margins on all appliances 
except the laundry equipment. 

In codperation with a great many electrical 
dealers throughout its property, the Iowa Light 
& Power Co. has entered into an electric 
roaster campaign which will continue for the 
balance of the year. 


Republic Steel to Install New 
Electric Furnaces 


 gohieet Steel Corp. will install two 50-ton 
electric furnaces at its Canton works as 
soon as materials are available and necessary 
building alterations completed, according to 
C. M. White, vice president in charge of oper- 
ations. 

Additional processing and finishing equipment 
will also be needed, he said. The new furnaces 
will make Republic the leading producer of 
electric furnace steel in the U. S.., it is stated. 

The new furnaces give Republic three elec- 
tric furnaces of 50-ton capacity, three of 25- 
ton capacity, three 15-ton capacity, and two of 
6-ton capacity. The new 50-ton furnace was 
put into operation this spring together with a 
25-ton furnace which was moved to Canton 
from Buffalo. 


1940 Business Survey Ready 


T HE 1940 Supplement to the Survey of Cur- 
rent Business, prepared by the Division of 
Business Review, Bureau of Foreign and 
Domestic Commerce, is now available. The 
249-page volume contains monthly data re- 
garding practically every phase of American 
commerce and industry—production, trade, 
prices, national income, etc., going back, in 
some instances, as far as 1913. 

Mr. Bruce Berckmans, acting director of the 
Bureau of Foreign and Domestic Commerce, 
pointed out that this Supplement will prove 0! 
particular value at this time, not only to busi- 
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Official 1940 registrations tell the story. The latest figures 
(for the first five months) show 84,167 Chevrolet truck registra- 
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ness men and research agencies, but to those 
officials entrusted with the carrying out of the 
national defense program and to other Gov- 
ernment agencies. 

It is apparent that defense requirements will 
mean not only business expansion but some 
shifts of productive resources to the expanding 
defense industries. Certainly the historical 
record of rates of operation will provide valua- 
ble data for estimating our potential production. 

The Supplement is available at 40 cents per 
copy from the Superintendent of Documents, 
Government Printing Office, Washington, D. 
C., or from any of the District Offices of the 
Bureau of Foreign and Domestic Commerce, 
located in key cities throughout the United 
States. 


South Carolina Utility Spending 
$1,200,000 for Expansion 


7. South Carolina Electric and Gas Com- 
pany has begun a program of expansion 
and improvement of its facilities that will in- 
volve the expenditure of $1,200,000. 

The state public service commission recently 
granted the company’s application for permis- 
sion to proceed with the program. 

Rapid development of the suburbs has neces- 
sitated the construction of new sub-stations, 
new distribution lines and an increase in the 
capacity of many distribution circuits. 

Improvements and certain enlargements 
have been made at Parr Shoals hydro and steam 
generating plants. Gas facilities also are being 
increased. 

Although some of the work is replacement 
work, the larger part of it is due to the growth 
of the metropolitan area of the city of Colum- 
bia. 


Gas Appliance Sales Up 


AS appliance sales throughout the United 

States registered substantial increases 
during the first six months of this year as com- 
pared to sales figures for the same months in 
1939, it has been reported by C. W. Berghorn, 
managing director of the Association of Gas 
Appliance and Equipment Manufacturers from 
the Association’s national headquarters in New 
York City. 

A spectacular rise of 38.5 per cent in the sale 
of gas fired furnaces (house heating equip- 
ment) was recorded during the period of from 
January through June of this year as com- 
pared to the same 1939 six-month period. 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 
Disconnecting Switches 
Heavy Duty Switches 
15 Hathaway St., Boston, Mass. 











Domestic gas range sales rose 13.3 per cent 
and automatic gas water heaters recorded an 
increase of 12.7 per cent during the first six 
months of. this year. 


Silex Company Offers Dealers 
New Sales Help 


TS Silex Company is offering utility mer- 
chandising departments and _ appliance 
dealers a display board, which presents 
group of fast selling items in such a way that 
they will sell even faster than usual. A num- 


New Silex Display Board 


ber of replacement parts and accessories have 
been grouped on the face of an attractive easel 
type display (as illustrated) in a manner cal- 
culated to gain maximum customer attention. 

Set up in the utility’s store or display room, 
this eye-catching display will have all the effect 
of an additional salesman—who doesn’t have 
to be paid. 

The display board and all the parts in the 
assortment are offered at a special introduc- 
tory price below the ordinary price of the 
parts themselves. Full details of this new and 
limited offer may be had by writing the Silex 
Company, Hartford, Conn. 


Electricity Sales Increase 


Gass by the electric light and power industry 
for the first half of 1940 were 64,037,000,000 
kilowatt-hours or larger than in the first six 
months of any previous year, according to the 
Edison Electric Institute. The electric com- 
panies are now serving 29,499,000 customers 
who use an average of 921 kilowatt-hours an- 
nually. Both are record-breaking figures. 

Some 703,000 urban and rural non-farm 
homes were connected to power lines last year, 
the highest figure for any year since 1929. In 
addition 300,000 farmhouses received the ad- 
vantages of tamed lightning for the first time. 
In all, at the beginning of this year electricity 
served 24,600,000 of the country’s 32,000,000 
homes. 
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This is no time for shut-downs! 


Avoid costly delays ... assure dependability with 
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To answer the increased demand for service, 
the utilities planned to add the largest amount 
of equipment that has been installed in the 
last decade; Construction expenditures, at an 
’ all-time peak of $919,417,000 in 1930, stayed 
at about one-quarter to one-half as much until 
1940, when $644,000,000 was written into the 
budget. 


Aluminum Co. Reduces Price 


HE Aluminum Company of America re- 

cently lowered prices of aluminum one 
cent a pound. This marked the second such 
price reduction so far this year and brought the 
price of aluminum down to 18 cents a pound. 
The previous reduction was in March. 

The reduction is in line with the company’s 
announced policy of passing along to its con- 
sumers the benefits of lower costs brought about 
by research and development. 

Based on the 1939 production figure of 327,- 
000,000 pounds of aluminum, the two one-cent 
price reductions instituted so far this year 
would mean a cut in gross income of about $6,- 


“Exide” Increases Earnings 


HE Electric Storage Battery Company’s 
report for six months ended June 30, 1940, 
subject to audit, showed a net profit of $774,528. 
This compares with the $388,223 net profit in 
the six months ended June 30, 1939. 


Westinghouse Orders at Peak— 
Increase in All Lines 


we sHOUSE Electric & Manufactu ing 
Co. reported the highest orders in jf 
history for the 12 months’ period ended Jun 
30th and the largest backlog of unfilled order 
since the company was founded. 

The increase in business this year has beey. 
general over all lines and manufacturing dic 
visions according to A. W. Robertson, chair- 
man of the board. The company’s sales of do- 
mestic refrigerators, electric ranges, appliance 
and lamps all showed good gains, Mr. Robert. 
son reported. Orders booked for steam tun’ 
bines were at the highest peacetime level iy” 
the company’s experience. 

The increase in business of Westinghouse’ 
during the past six months has naturally led) 
to expansion of plant facilities in some divi- 
sions, according to Mr. Robertson. The com-| 
pany however, had anticipated this increased 
business and had authorized improvements in| 
the last three years in excess of $30,000,000 and) 
recently authorized $3,000,000 more. 

This policy has placed the company ina 
favorable position to take care of the ab.’ 
normal increase in business due to the pre 
paredness program and at the same time cart 
for its regular customers. 3 

The company’s total payroll for the 12) 
months ended June 30th, last, was $94,589,000" 
as compared with $70, 535,000 for the corres | 
sponding period last year. 3 





Compact Utility Truck Serves 
Arizona Utility 


Nn Arizona the Central Arizona Power & 
Light Company of Phoenix has recently 
added to its efficient truck equipment the com- 
pact well-equipped new cab-over-engine model 
EHU Mack shown in the accompanying illus- 


tration. This truck is said to be particularly 
well adapted for utility service, for besides be- 
ing most easily maneuverable, its compact body 
provides for the carrying of all essentials for 
the type of service it is engaged in. 

In actual service this truck is being used in 
the laying of 36-i -in. pipe for the cooling system 
of the company’s steam plant and turbines and 
is said to be doing a very efficient job. 


Mack Cab-Over-Engine Truck on Pipe Laying Job for Central Arizona Power & Light Co. 
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MAGIC * MARGIN 


it banishes sloppy letters 
and only Royal has it! 


HANGING MARGINS for differ- 
ent-length letters need no 
hger be a time consumer. With 
byal’s new MAGIC Margin, it 
Hone with a flick of the finger— 
ing minutes a day. Multiply 
se minutes by your entire sten- 
aphic foree—and you'll have a 


pade-mark Reg. U.S. Pat. Off. 


it Co. ASY WRITING 


Public Utilities Fortnightly 


“Your girls are turning out the finesf- 


looking letters we've ever had, Miss Barry.” 


“...and doing it faster, Mr. Evans. 
Royal’s MAGIC Margin is a minute-saver 1“ 


considerable increase in actual 
typing time and work done. 

The MAGIC Margin is only one 
of the reasons why Royals turn 
out more typing per hour, and 
finer-looking work into the bargain. 


To the executive who wants 
greater efficiency and better typ- 
ing from his stenographic force, 
we make this suggestion: 

Let your local Royal represent- 
ative put on a working demon- 
stration in your office—on your 
work. And, ask for a copy of the 


TTER WORK—FASTER—WITH THE NEW ROYAL’S MAG/C MARGIN 


Royal booklet, “How to Make 
Every Letter Better,” with eye- 
opening information for you and 
your typists. 

° 3 ’ 
Royal Typewriter Company, Inc., 2 
Park Ave., New York. Factory: Hart- 
ford, Conn. In Canada: 
Royal Typewriter Com- 
pany, Ltd., 7035 Park 
Ave., Montreal, Quebec. 
World’s largest company 
devoted exclusively to 
the manufacture of type- 
writers and typewriter 
supplies. 


Copyright 1940, Royal Typewriter Company, Inc. 


L WORLD'S NO. 1 TYPEWRITER 
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Speed-Variator Equipment 


HE General Electric Company has recently 
A coteend as a standard “unit” a complete 
speed-variator equipment operating from an 
alternating-current source of supply to pro- 
vide wide ranges of adjustable speed by means 
of the well-known genera‘or-voltage-control 
scheme. Each equipment consists of an adjust- 
able-speed, direct-current motor, an adjustable 
voltage motor-generator set with control, and 
a separately mounted generator-field rheostat. 

The adjustable-speed, direct-current motor 
can be mounted directly on the driven machine, 
with speed- changing control mounted near-by. 
The units are designed to operate from 3-phase, 
60-cycle, 220-, 440-, and 550-volt alternating- 
current power. The potentiometer-type gen- 
erator-field rheostat provides speed changes 
in small increments over wide ranges. 

The speed variator is suitable for many in- 
dus‘rial applications where adjustable speed has 
a direct bearing on control of quality and effi- 
cient output of the driven machine. This flex- 
ible power medium is applicable to material 
handling operations throughout the whole in- 
dustrial field. Textile, paper, and other pro- 
cessing applications can use this drive to ad- 
vantage. Machine tools, pumps, fans and print- 
ing machines are other natural applications. 
Heavy starting duty and slow threading speed, 
quick stopping and fast acceleration, coupled 
with flexible control, are some of the major 
features of this equipment. 


Electrical Orders Increase 


HE value of new orders for electrical goods 

booked during the second quarter of 1940, 
as reported to the Department of Commerce 
by 78 manufacturers, amounted to $268,120,- 
065. This compares with $238,845,964 for the 
first quarter of 1940, and $205,567,343 for the 
second quarter of 1939 and exceeds the amount 
reported for any similar period since 1930. 


¥ 


New Appointments 


All:s-Chalmers 
LLIS-CHALMERS 
announced the 
Geiger to the position of assistant manager of 


Manufacturing Co., has 
appointment of F. J. 


the Electrical Department, in which capacity 
he will be in complete charge of sales and 
engineering at the company *s Norwood, Ohio 
plant. He succeeds C. J. Rattermann who has 
been with the company for almost forty years. 

Mr. Geiger has been with the Allis-Chalmers 
Company since 1913, except for the time he 
served with the American air service in 
France. 


Roberts and Mander Stove Co. 


t I \HE election of Henry S. Minster as presi- 
dent of the Roberts and Mander Stove 
Hatboro, Pa., manufacturers of 


Company, 
ranges, recently was announced. 


“Quality” 


Mention the FortNIiGHTLY—It identifies 


AUG. 29, 1940 


Mr. Minster succeeds Clarence V. Roberts 
who has been president of the company since 
its founding in 1905. Mr. Roberts becomes 
chairman of the board. 

Graduated from the Wharton School of 
Finance and Commerce of the University of 
Pennsylvania in 1923, Mr. Minster later be- 
came an officer in the Carrier Engineering 
Company, and since 1937, he has been a part- 
ner in Minster and Co., New York, consult- 
ants in management, marketing, financial and 
production problems. 


¥ 


Equipment Literature 
Blowers 


LLIS-CHALMERS Mfg. Company, Milwau- 

kee, Wis., has issued a new bulletin, 
3-6048, on Single-Stage Turbo-Blowers for 
use throughout industry wherever large vol- 
umes of air or gas are needed at pressures 
from one to 6.25 pounds. It gives the ad- 
vantages of turbo-blowers, their method of 
operation and characteristics. It illustrates and 
describes various single-stage motor and me- 
chanically driven blowers including geared- 
head, over-hung and pedestal types, as well 
as double inlet blowers for large volumes. 
Several pages are devoted to blower acces- 
sories such as blast gates, constant air weight 
control for cupolas, speed governors, ete. 


Meters 


N attractive and educational 27-page illus- 
trated plastic-bound booklet on meters en- 
titled “Key to Long Time Meter Value” has 
just been published by the Westinghouse Elec- 
tric & Manufacturing Company. 

By means of a series of illustrations, a watt- 
hour meter is completely dissembled and dis- 
cussed from mechanical and electrical view- 
points. Construction features are brought out 
in a clear-cut fashion before the meter is as- 
sembled again. 

Three pages of application data for single 
and polyphase watthour meters with circuit 
and vector diagrams and formulae are in- 
cluded in the booklet. 

A large folding page showing over 80 differ- 
ent types of Westinghouse meters together 
with a schematic circuit diagram and line of 
application for each concludes this publica- 
tion. 

Copies of B-2247 may be obtained from 
ne 7-N-20, Westinghouse Elec. & Mfg. Co., 

. Pittsburgh, Pa. 


Painting Creosoted Wood 


HE Painting of Creosoted Wood” is “a 
title of a new bulletin just issued by 
Wood Preserving Corporation, a Koper 
Company subsidiary. It describes seasoning 
after treatment and gives directions for paint- 
ing creosoted poles and posts with aluminum 

paint. 
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Dig Y. ou Must! 


= Before You Lay the Pipe— 
—_—", 





Dig Anywhere—Anytime 
AT LEAST COST 


“Clevelands” are the:  “workingest” 
equipment you ever saw or used. Here 
is real trenching performance of the 
highest type. Time-tested, time-proven 
wheel type full crawler design is backed 
by sound engineering and solid quality 
all the way through. 


Compact, yet rugged, with superfluous 
weight eliminated and amply powered 
for the toughest tasks in any type of soil, 
“Clevelands” speed up every operation 
incidental to mechanical trenching and 
deliver maximum performance whether 
the jobs are in the close confined areas 
of city and suburbs or on main lines in 
open country. Easy to operate and trans- 
port (on specially built trailers) ‘“Clevelands” fit into more jobs and reduce 
renching costs to the minimum. 


You take no chance on “Clevelands” for they are sold on a guaranteed satisfac- 
ion basis. Write today for details. 


THECLEVELAND TRENCHER COMPANY 


"Pioneer of the Small Trencher" 


0100 St. Clair Ave. Cleveland, Ohio 


nother Big Time Saving “Cleveland” feature— 
ruck speed transportation on Special Trailer. “‘Cleve- 
nds” load or unload in 10 te 15 minutes. 


[[@ CLEVELANDS ©] 
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Trend of 


The illustrations on these pages show the trend in design of B&W 
Boiler units for central-station service and the rate of acceptance of 
each design as indicated by the charts showing the cumulative total 
of steam-generating capacity ordered. 

The charts indicate that when new types of equipment, such as 
boilers, show in operation unmistakable evidence of fundamental 
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Twenty B&W High-Head Boilers in service 
or on order have a combined capacity of 
almost 8,000,000 Ib. of steam per hr. 
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Twenty-two B&W Radiant Boilers having a 
total capacity of over 8,500,000 Ib. of steam 


per hr. are in service or on order. 





THE BABCOCK & WILCOX COMPANY... 85 LIBERTY STREET... NEW YORK, N.Y. 
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f|Boiler Design 


soundness, and the manufacturer has the reputation of standing 
solidly back of his product, they are readily adopted. 

Companies that have installed boilers of these types enjoy the 
benefits to be derived from the use of equipment designed to meet 
today's new and exacting operating requirements—through the use of 
design principles that are advanced yet of demonstrated soundness. 
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Fourteen B&W Open-Pass Boilers having an Forty-four Integral-Furnace Boilers in service 


aggregate capacity of over 6,000,000 Ib. in, or on order for, central stations have a total 
of steam per hr. are in service or én order. capacity of over 5,000,000Ib. of steam perhr. 


& WILCOX 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
‘ieiniiaa dae United ey aa Courts ouaeais 
COVERING United States District Courts ALPHABETICAL 

FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
Commissions 
AN EXHAUSTIVE ae 
State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
THE LAW latory Commissions 


SURVEY OF 
A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 
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Management Plus 


OT always have the problems of management been so ramified and complex as 
they are today. Competition from within and without the Utilities Industry is 
keener and more aggressive. Wider regulation, a multiplicity of statements and 

reports, increased taxes, and the necessity for curtailing operating costs, all demand 


management plus! 


Through almost fifty years of service to industry, Egry has devoted its energies and 
abilities to the development of business systems designed to eliminate waste, to prevent 
losses caused by mistakes, carelessness, forgetfulness, temptation; to safeguard em- 


ployees, customers and management; to save time, labor and money. 





These systems cover every business requirement from a simple receiving system to 
the most comprehensive multiple copy form. Egry Systems accommodate handwritten, 


typewritten, or automatically typed records. 


Many Utilities are using Egry Systems to their profitable advantage. The facts will be 
sent for the asking. We suggest, however, that our sales agent be given an opportunity 
to demonstrate Egry Systems in your own office at your convenience. No obligation, of 
course. Address home office, Dept. F-829. 


THE EGRY REGISTER CO. DAYTON, OHIO 


Sales Agencies in All Principal Cities 
The Egry Register Co., (Canada) Ltd. King & Dufferin Sts., Toronto, Ontario, Canada 
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LOOK7 COMPARE DODGE WITH THESE 


“OTHER TWO" LOW-PRICED TRUCKS. 
DODGE OFFERS FAR WIDER SELECTION 


DODGE | "OTHER TWO" TRUCKS 
TRUCKS | TRUCK’A’| TRUCK’B” 
wy TR ae ee es 
ee ee 
eS See RE 
6 3 4 
1,1 


| too | se | a2 | 
1468 | $452 |'47522| 


Prices shown are for Yg-ton chassis with flat face cow! de- 
livered ot Main Factory, federal taxes included—state and 
local toxes extra. Prices subject to change without notice. 
Figures used in the above chart are based on published data. 


LAY 





DEPEND ON DODGE (6-2.%ec TRUCKS 


M. any Dod, 
used by Publi ate 


Variet 


TRUCKS THAT FIT THE JOB—SAVE MONEY! - 


ODGE JOB-RATED TRUCKS are engineered, 

built and ‘‘sized’”’ throughout for one 
purpose—to FIT THE JOB! And when a 
truck fits the job you can expect savings— 
on gas and oil, tires and upkeep. Dodge 
powers each Dodge Job-Rated truck with 
exactly the right one of 6 great Dodge truck 
engines which include the heavy-duty 
Dodge Diesel. Each truck has the right size 
clutch, transmission and rear axle to fit it 
for dependable duty on the job it is built 
to do. Save money! See your Dodge dealer 
about low delivered prices. Buy Dodge Job- 
Rated trucks that fit YOUR job! 


Booklet FREE—READ AND SAVE 


Learn how a truck to fit the job can 
save YOU money! Ask your Dodge dealer 
or write Dedge Division, Chrysler Cor- 


poration, Detroit, Michigan SEE YOUR 
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His SPEECH at the club lunch- 
eon is going to be about adver- 
tising, and I know just what he’s 
going to say. I’ve read his book. 


“He’s against advertising . . . says it 
adds to the cost of living . . . that it 
misleads and deceives the public. 

“Tommyrot! Dad’s first car cost 
more than two thousand dollars. Ours 
cost less than half that much and it’s 
a better car. 

“Our first package of corn flakes was 
fifteen cents. Now we get two bigger 
packages for fifteen cents and they 
reach us fresher and crisper. 

“Mother wore silk stockings only 
on Sundays because they cost so much. 
I wear them every day! 

“I think the lecturer is all wet. Tell 
him I wouldn’t enjoy his speech. The 
only ad I ever read that sold me a poor 
bill of goods was the one about his 
book.” 

kkeaekk 
Venomous books and speeches, in 
which radical agitators attack adver- 


“Sorry, Im not 
going—Ill be 
shopping instead|” 


tisers, have been much in fashion these 
last few years. But the novelty is wear- 
ing off and interest wanes as one after 
another of the attackers figures prom- 
inently in the findings of the Dies Com- 
mittee. 

Advertising ‘is not a sinister some- 
thing to suspect. It is just a part of 
selling, a proved method of increasing 
business activity—a condition we've 
all been praying for since 1930. 

It has introduced new luxuries and 
improved necessities in towns and vil- 
lages at the same moment as in the 
great metropolitan centers. 

It has played a leading part in lifting 
home drudgery from the backs of 
women, putting the nation on wheels, 
improving our diet, hygiene and ap- 
pearance. By stimulating mass pro- 
duction it has brought down the cost 
of the things we buy. It has helped 
keep our factories busy, our people at 
work. ; 

Let’s cheer advertising on. Help it to 
give business a lift. What helps adver- 
tising helps you. 


This message is published by 


NATION’S BUSINESS 


It is the 43rd of a series contributed to a 
better understanding of free enterprise. If 
you believe that advertising is a good thing 
and should be encouraged, why not say so 
plainly when you hear it slandered? 
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OOSIER ENGINEERING COMPANY 


HICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 


Canadian Hoosier Engineering Company, Lid. 
ontre 


RECTORS OF TRANSMISSION LINES 
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Customer Usage Data 
© At Lower Cost ein Less Time 
eWith Greater Accuracy 








OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a ption total lated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 














@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work, but have obtained monthly or annual bill-frequency tables in 
a few days instead of weeks and months. 


@ Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
booklet which describes briefly how these savings are accomplished. 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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HE MAINTENANCE CREW CAN TELL 


YOU ABOUT EXIDES 


OR years Exide Batteries have 
been held in high esteem by utility 
engineers for control, telephone, 

emergency lighting and numerous other 
services. 


But the men of the maintenance crew 
can tell you something about Exides 
from their angle. 


Trouble - shooters, upon whom rests 
the responsibility for maintaining ser- 
vice—and for restoring it promptly when 
fire, storms or other emergencies inter- 


FROM THEIR ANGLE 


rupt it—rely on their Exide-started 
trucks and service cars to get them to 
the scene of their operations with the 
least possible loss of time. They know 
that when there’s an Exide in the battery 
compartment, a quick, snappy start is 


assured. 


Perhaps your service vehicles are 
If not, 
we'll be glad to tell you about the utility, 


equipped with Exide Batteries. 
bus and transportation organizations 
who are enthusiastic about them. Just 


drop us a line. 


THE ELECTRIC STORAGE BATTERY COMPANY 


The World’s Largest Manufacturers of Storage Batteries for Every Purpose 
PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 


equ 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. « « « « ‘ 





THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS « WALUATIONS « REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO - MILWAUKEE + NEW YORK + WASHINGTON ~ And Other Principal Cities 








DaY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA 


PACKARD BUILDING 








CONSTRUCTION eee 
OPERATING COSTS mypneets INTANGIBLES 
VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA NEW YORK CLEVELAND 


oii Ford, Bacon & Davis, duc: Sepnseeme 








J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Merges 


Public Utility Affairs including Integration 








SANDERSON & PORTER 
ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








Sargent & Lundy, Incorporated 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 
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PROFESSIONAL DIRECTORY (continued) 





STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON ¢ NEW YORK ¢ CHICAGO ¢ PITTSBURGH ¢ SAN FRANCISCO « LOS ANGELES 








BARKER & WHEELER, Engineers 
Il Park Place, New York City. 
36 State St., Albany, N. Y. 
Designs and Construction—Operating Betterments— 
Appraisals, Rates—Office Systems 
Twenty Years Special Ezperience in Develop of 
Original Costs, Restoration of Capital Accounts, “instal. 
tion of Perpetual Property-Record Sys and 
Problems of Municipal and Other ‘New: “Conttaliced Proper- 
ties. 


Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 SOUTH MICHIGAN AVENUE, CHICACO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHI6, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 


814 Electric Building Indianapolis, led. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals . Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








CHENEY AND FOSTER 


Engineers and Consultants 


61 BROADWAY NEW YORK 


SLOAN & COOK 


CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 














ROBERT E. FOLEY 


Erecting Engineer 


Telephone Lines—Rural Lines—Fire Alarms— 
Transmission Lines 


48 Griswold St. Binghamton, N. Y. 








J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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Aluminum Company of America 
American Appraisal Company, The ...... 
Asplundh Tree Expert Company 


B 


Babcock & Wilcox Company, The ..... 
Barber Gas Burner Company, The ... 
Barker & Wheeler, Engineers ..................... 
Black & Veatch, Consulting Engineers . 
Burroughs Adding Machine Company 


Cc 
*Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer 
Cheney and Foster, Engineers 
Chevrolet Motor Division of General Motors 


Sales Corp. 


Cities Service Petroleum Products 
Inside Back Cover 


Cleveland Trencher Company, The 
Combustion Engineering Company, Inc. 
Coxhead, Ralph C., Corporation 

Crescent Insulated Wire & Cable Co., Ine, 
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Davey Tree Expert Company 

Day & Zimmermann, Inc., Engineers 
Dicke Tool Company, Inc. 
Dictograph Sales Corporation 
Ditto, Ine. 
Dodge Division of Chrysler Corp. 








E 
Egry Register C I y, The 
Electric Storage Battery Company, The 
Electrical Testing Laboratories 
Elliott C I y 
Elliott Addressing Machine Co., The 
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Foley, Robert E., Erecting Engineer 
Ford, Bacon & Davis, Inc., Engineers 
*Ford Motor C I y 

Forest City Foundries C I y 
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General Electric Company.  ..........................:000000----- 
Grinnell Company, Inc. 





H 


Haberly, Francis 8., Engineer ... 
Hoosier Engineering Company ... 
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International Harvester Company, Ine. ................ 27 
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Jackson & Moreland, Engineers ............ 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville Corporation 


K 


Kerite Insulated Wire & Cable Co., Inc., The 
Kinnear Manufacturing Company, The 0... 
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Manning, J. H. & Company. .............-...0.0.0ceen 
Martens & Stormoen 
Merco Nordstrom Valve Company 
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Nation’s Business 

Neptune Meter Company 2 

Newport News Shipbuilding & Dry Dock Com- 
pany 3 
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Pennsylvania Transformer Company 


Pittsburgh Equitable Meter Company .... 
*Portable Light Company, Ine., The .................. 
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Railway & Industrial Engineering Company... % 
Recording & Statistical Corp. ...............0.--0 

Remington Rand, Ine. 
Ridge Tool C y, The 
Riley Stoker Corporation 
Robertshaw Ther tat C pany 

Royal Typewriter Company, Ine, .............-....« 
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Sanderson & Porter, Engineers 

Sangamo Electric Company 

Sargent & Lundy, Incorporated .. 

Silex Company, The Inside Front Cove 
Sloan & Cook, Consulting Engineers ............. 
Sprague Meter Company, The .............. inner 
Stone & Webster Engineering Corporation: 
Sturgis Posture Chair C pany .. 
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Vulean Soot Blower Corp. 


w 
Westinghouse Electric & Manufacturing Co. 
Outside Back Coven 
Weston, Byron, Company eu 
Wopat, J. W., Consulting Engineer ...........--- 
56 
































Cisco Solvent is bringing so many advantages to 
fleet operators that it must not be called merely new 
but REVOLUTIONARY. Cisco Solvent permits the 
internal cleansing of an automotive engine without 
any of the usual labor expense of tearing the motor 
down or taking the head off. Cisco Solvent 
removes dirt, gum, sludge and varnish from 
the internal moving parts of an engine—and with 
complete safety. It contains a lubricant which pro- 
his new, revolutionary in- tects all parts during the purging process. Through 
ral engine cleaner. Write ils a : : 
dies op ob the ellen the application of Cisco Solvent, operators now give 

their vehicles “wide-awake” engine performance, re- 
sulting in reduced operating and maintenance cost. 
Learn what Cisco Solvent can do for you. 


perating expenses and lay- 
ps for overhauls can be cut 








Cities Service Oil Companies 


Cities Service Oil Company—Chicago, New York, Cedar 
Rapids, Boston, St. Paul, Grand Forks, Kansas City, Fort 
Worth, Oklahoma City, Milwaukee, Cleveland, Detroit, 
Harrisburg, Syracuse. 


Cities Service Oil Company, Ltd.—Toronto, Ontario. 


Arkansas Fuel Oil Company—Shreveport, Little Rock, Jack- 
son, Miss., Birmingham, Atlanta, Charlotte, N. C., Nash- 
ville, Richmond. 
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EMBERS Of Pittsburgh’s Build- 
M ing Inspection Bureau and 
Allegheny County’s Bureau of Tests, 
learn about welding steel buildings 
at the Westinghouse School. Pio- 
neered by Westinghouse, this new 
building method is bringing valuable 
new loads to central station lines 
throughout the country. Similar de- 
velopments in electricity are con- 
tinually being promoted by Westing- 
house in the fields of. lighting, power 
distribution, industrial motor and 
control application, and home appli- 
ances. And with each new or improyed use of electricity you win a: ded lo 
and bring increased satisfaction to hundreds of customers along’ your line 


WESTINGHOUSE ELECTRIO & MANUFACTURING COMPANY, BAST PITTSB! RGH, Pi 
Tune in “Musical Americana,” N. B. CO. Network, Coast-to-Coast, every Tuesday ¢ ning. 


Westinghouse 


ELECTRICAL PARTNER OF THE CENTRAL STATION INDUSTRY 





